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Chapter   I. 
Introduction. 

--00-- 

The  character  of  the  governments  established  by  the 
early  colonial  charters  may  best  be  explained  by  referring 
to  the  motives  which  occasioned  them.   The  discovery,  explo- 
ration, and  settlement  of  America,  as  of  other  countries 
opened  up  during  the  same  epoch,  resulted  from  the  growing 
interest  in  trade  and  commerce  then  prevalent.   The  impulse 
which  started  adventurers  on  perilous  voyages  over  unknown 
seas  and  the  persevering  spirit  v/-hich  sustained  them  in  the 
face  of  failures  and  unheard  of  dangers  were  chiefly,  if  not 
wholly,  economic  in  nature.   In  the  sixteenth  and  seventeenth 
centuries  gold  and  silver  treasures  were  objects  most  eager- 
ly  sought  for  by  all  European  governments,  and  it  vms  gener- 
ally believed  that  in  the  soil  of  the^ewly  discovered  conti- 
nent lay  an  ixnlimited  quantity  of  these  precious  metals  which 
it  was  only  necessary  to  dig  up  and  transport.   Hence  it  was 
that  almost  every  charter  granted  in  the  sixteenth  and  sev- 
enteenth centuries  for  the  exploration  and  settlement  of 
America  contains  provisions  reserving  to  the  king  one-fifth 
of  all  the  gold  and  silver  that  might  be  found  and  making 
strict  regulations  for  the  direction  of  trade.   Along  with 


this  purely  economic  incentive,  it  is  tnie,  there  went  the 
political  idea  of  founding  pennanent  colonies,  but  it  ^vas 
not  primary  and  did  not  determine  the  conditions  of  the 
grants  under  which  the  expeditions  were  sent  out. 

Thus,  it  results  that  the  charters  do  not  contain 
any  very  extensive  provision  for  the  formation  of  govern- 
ments in  the  colonies.   So  far  as  they  deal  with  this  sub- 
ject at  all,  they  do  little  more  than  establish  an  executive 
officer  and  grant  him  power  to  rule  the  settlement.   The 
statesmen  of  that  day  had  no  conception  of  the  importance 
which  the  plantations  they  were  founding  were  to  assume  la- 
ter as  colonies.   Indeed  it  was  not  to  be  expected  that  men 
of  the  seventeenth  centizry  should  foresee  the  growth  of  a 
few  insignificant  trading  posts  into  a  colonial  empire.   It 
v/as  therefore  deemed  sufficient  to  provide  for  the  manage- 
ment of  the  settlements  by  centering  the  necessary  powers  in 
the  hands  of  an  executive  officer  and  his  assistants.   The 
set  phrase  which  conferred  this  power  on  Gilbert  and  Raleigh 
and  others  in  the  sixteenth  century  appears  in  substantially 
the  same  form  in  the  charters  of  the  seventeenth  century. 
It  sums  up  the  matter  by  giving  them  the  right  to  "make,  or- 
der, decree,  and  enact,  constitute,  ordain  and  appoint,  all 

(1) 
such  ordinances,  decrees,  laws  and  acts  as  they  think  meet." 

(1)   Charter  to   Gilbert  -  Hazard.   Collections  I.  30. 


If  we  seek  for  earlier  examples  of  this  form  of  con- 
ferring rights  and  powers  on  corporations  it  v;ill  not  be 
difficult  to  find.   All  through  the  Middle  Ages  charters 
were  sought  after  by  tov/-ns  and  cities.   They  were  granted  by 
lay  as  well  as  ecclesiastical  lords  and  varied  greatly  in 
form  and  the  rights  and  privileges  bestowed.   But  charter- 
rights  were  not  confined  to  cities.  Guilds,  merchants'  asso- 
ciation, and  trading  companies  had  their  privileges  secured 
by  charters.   Many  of  these  documents  granted  to  English  coi'- 
porations  conferred  the  same  kind  of  powers  and  made  the 
same  provisions  foi*  government  as  the  charters  of  the  Amer- 
ican colonial  companies.   Thus,  the  Masters  and  Wardens  of 
the  Guild  of  Drapers  in  London  could  make"such  pains,  penal- 
ties, and  punishments,  by  corporal  punishment,  or  fines  and 
amercements  as  shall  seem  necessary"  -  provided  their 

acts  were  not  contrary  to  the  laws  of  the  kingdom  of  Eng- 

(1) 
land.    These  grants  did  not,  it  is  true,  confer  full  civil 

or  criminal  jurisdiction,  but  when  such  was  needed  it  was 

(2) 
conferred  in  specific  terms. 

We  thus  see  what  -.Tas  the  prototype  for  the  companies 

that  colonized  America.   As  already  mentioned  the  management 

of  such  companies  was  entrusted  to  officers  of  an  executive 

character.   The  governor-general  was  always  preeminently  the 

(1)  Brooks  Adamsr   "The  Emancipation  of  Massachusetts. "p. 16 

(2)  See  Brentano  -  "Guilds  and  Trade  Unions",  p. 37, 61. 


4 
most  important  man  in  the  colony,  and  had  full  control,  not 
only  of  strictly  executive  functions,  but  of  all  the  func- 
tions of  government  for  v.'hich  the  charter  provided.   For, 
these  instruments  contained  hardly  a  trace  of  the  idea  of 
separation  of  powers.   If  vie    except  the  charters  of   Connec- 
ticut and  Rhode  Island  it  may  be  stated  that  no  specific  pro- 

(1) 

vision  was  made  for  a  distinct  lof^islative  body.    It  was 

left  to  the  companies  and  proprietors  to  supply  legislatures  , 
or  for  the  colonists  to  demand  and  obtain  them  as  best  they 
might.   As  has  been  frequently  pointed  ou'^.  this  fact  ex- 
plains the  reason  v/hy  the  legislatures  "grew  up"  as  distinc- 
tive American  institutions.   It  is  not  less  true  or  import- 
ant that  the  executive  was  essentially  the  English  institu- 
tion of  the  colonial  government.   The  governors  and  frequent- 
ly all  or  most  of  their  subordinates  v/ere  appointed  and  com- 
missioned in  England,  if  not  by  the  king,  by  the  proprietors 
or  corporations  resident  there.   And  these  commissions  were 
supplemented  at  frequent  intervals  by  long  and  minutely  de- 
tailed letters  of  instruction.   It  vms  through  the  executive 
that  cornniunication  v/as  kept  up  with  England,  and  whatever 
authority  the  home  government  had  over  the  colonies  was 
brought  to  bear  through  the  same  agency.   In  short,  the  ex- 
ecutive served  as  the  medium  of  transmission  of  pov/er  and 

(1)   By  the  Charter  to  Penn.the  legislative  power  was  vested 
in  the  Proprietor,  with  the  freemen  or  their  deputies.   But 
no  method  ?ms  provided  for  assembling  the  freemen,  the  ordi- 


law  from  England  to  America. 

As  already  stated  the  bodies  corporate  or  proprieta- 
ry which  interested  themselves  in  America  looked  to  some- 
thing more  than  trade  and  commerce  alone.   Colonization  was, 
if  not  primary  at  first,  at  last  an  important  object.   This 
was  fostered  by  the  religious  persecution  then  raging  in  Eng- 
land.  But  the  rise  of  what  was  at  first  looked  upon  as  trad- 
ing depots  and  places  where  might  be  unloaded  the  criminal 
and  pauper  classes  of  the  large  English  cities  ,  into  flour- 
ishing colonies,  the  inhabitants  of  which  demanded  the  rights 
of  Englishmen,  was  a  phenomenon  which  the  English  government 
had  not  anticipated.   This  fact^  together  with  the  great  dis- 
tance between  the  colonies  and  the  Mother  country^ explains 
the  difficulty  which  England  at  once  experienced  of  adequate- 
ly controlling  them  under  the  charter  at  first  granted.   A 
corporation  resident  in  London,  but  whose  property  interests 
and  business  connections   were  entirely  with  a  body  of  plan- 
ters and  colonists  three  thousand  miles  across  the  sea  could 
not  be  handled  with  the  same  ease  as  a  merchant's  guild  lo- 
cated in  London,  much  less  could  a  corporation  which  was  it- 
self resident  in  the  distant  colony.   Hence  arose  the  policy 
of  the  English  government  of  combining  the  m.anagement  of  all 
the  colonies  under  one  body  created  for  that  purpose,  and  of 


nance  power  was  granted  to  Penn,  and  he  was  left  to  say  who 
were  freemen.   The  same  is  true  of  Baltimore's  charter. 


attempting  to  reduce  their  administration  to  an  unifonn  sys- 
tem.  Commissioners  and  boa:."ds  were  appointed  v/hoso  object 
it  was  to  inquire,  investigate,  and  report  upon  every  possi- 
ble condition  and  circurastance  of  colonial  business.   They 
were  furnished  with  all  the  means  and  authority  requisite  to 
the  prosecution  of  their  work,  even  to  the  changing,  amend- 
ing, and  abolishing  of  laws  and  charters.   It  is  sometimes 

intimated  that  this  policy  began  with  the  Restoration,  or, 

(1) 
even  as  late  as  the  Revolution.    It  cannot,  however,  be 

said  that  the  policy  of  controlling  the  colonies  by  combin- 
ing them  under  one  uniform  system  originated  at  any  one 
time.   Coininittees  were  appointed  to  investigate  the  affairs 
of  Virginia  as  soon  as  they  became  of  any  appreciable  impor- 
tance.  That  of  1624  was  composed  of  over  fifty  members  with 
Lord  Mandeville  president  of  the  Privy  Council  at  its  head, 
and  was  designed  as  a  standing  council  on  colonial  mattei-s. 


(1)   Thus,  Doyle,  in  his  "English  Colonies  in  America",  says 
"the  Restoration  marked  the  beginning  of  a  definite  and  con- 
nected policy,  which  aimed  at  treating  the  colonies,  not  as 
isolated  provinces  to  be  dealt  with  in  a  spirit  of  capri- 
cious favour,  but  as  a  connected  v/hole  to  be  administered  on 
fixed  principles".   Ke  then  refers  to  the  independent  sove- 
reignty of  Lord  Baltimore  as  an  anomaly  against  which  this 
nev;  policy  was  a  protest.   Yet,  we  know  that  the  Restoration 
brought  a  fresh  recognition  of  Baltimore's  riglits.  and  that 
the  proprietary  government  continued  long  after  this  period. 
Doyle,  in  the  above  statement,  is  thinking  of  the  commission 
that  was  appointed  in  1660.   But  this  com:r,ission  was  entrvis- 


Attempts  to  combine  the  colonies  under  one  administrative 
system  v;ith  a  govsx'nor-general  at  its  head  were  repeated  on 
many  occasions  by  the  English  Government,  but  v/ere  alv/ays  re- 
sisted by  the  colonies.   An  attempt  of  this  kind  was  one  of 

(1) 
the  chief  caus,es  of  the  American  Revolution. 

This  opposition  of  the  colonies  to  a  strong  central 
administrative  body,  which  was  developed  while  they  were 
subject  to  England,  had  its  effect  on  the  formation  of  the 
central  administration  when  the  colonies  had  won  their  inde- 
pendence.  Y/hen  our  Constitution  was  framed  the  executive 
office  created  was  made  to  conform  to  the  ideas  then  preva- 
lent of  what  a  proper  executive  should  be.   The  same  is  true 
of  the  scope  of  power  left  to  the  governors  by  the  state 
constitutions  then  formed.   But  while  the  presidency  has  de- 
veloped, from  the  very  necessities  of  the  case,  into  a 
strong  administrative  department,  the  power  of  the  governors 

has  gained  only  on  the  political  side  and  has  still  further 

(2) 
declined  on  the  administrative  side.    Recollection  of  the 

once  odious  agents  of  English  oppression,  the  "Lord-govern- 
ors and  Captains-general",  led  the  people  to  carefully  re- 
ted  Vtfith  no  pov/ers  and  represented  no  principles  not  already 
entrusted  to  similar  commissions  before  the  Restoration. (See 
Doyle  -'Virginia,  Maryland  and  Carolinas",  pp.  316, §S0. 

(1)  Curtis,  Const. Plist.  U.S.,  p. 3. 

(2)  Goodnow,  Comp.  Adm.  Laws,  I,  p. 62, 80;  Schouler  -  Con- 
stitutional Studies,  pp.  156,267. 
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move  all  their  former  means  of  independent  actions  and  leave 
them  only  the  name,   Kow  much  the  governor  of  to-day  differs 
from  the  officer  who  bore  that  title  in  the  seventeenth 
centurj'  and  had  vested  in  him  all  the  powers  of  government, 
and  how  this  change  has  come  about,  can  only  be  understood  by 
tracing  consecutively  the  development  of  the  one  into  the 
other.   Of  the  origin  and  development  of  the  legislatures 

which  grew  up  and  which  are  claimed  as  American  institutions 

(1) 

much  has  been  written.   But  the  executive,  which,  though 

not  /anerican  in  origin,  formed  the  most  important  part  of 
the  colonial  government,  influencing  profoundly  the  develop- 
ment of  American  institutions  into  which  it  has  itself  been 

incorporated,  has  never  received  an  adequate  or  proper  treat- 

(2) 
ment.   It  is  my  object  to  make  some  attempt  to  remedy  this 

important  omission,  in  the  hope  that  such  a  study  will  be 


(1)  See  -  Riley  -  "Colonial  Origin  of  Nev/  England  Senates"; 
Chandler  -  "Representation  in  Virginia";  Haynes  -  "Represen- 
tation and  Suffrage  in  Massachusetts";  Moran  -  "Rise  and  De- 
velopment of  the  Bi-Cameral   System  in  America".   (All  in 
the  Johns  Hopkins  Studies  in  Hist,  and  Political  Science.) 

(2)  Thus  Good^now,  in  seeking  for  the  "History  of  the  Exec- 
utive Power  and  Authority  in  the  U.S."  goes  no  further  back 
than  the  beginning  of  the  eigliteenth  century,  and  then  only 
devotes  six  pages  to  a  bare  mention  of  the  executive  in 
Massachusetts,  Virginia  and  New  York.   "Comparative  Adminis- 
trative Law",  Book  II.,  ch,  2. 

Fisher,  in  his  book  on  the"Evolution  of  the  Consti- 
tution of  the  U.S.",  confines  his  v.'ork  to  tracing  back 
through  the  previous  colonial  and  English  documents  the  va- 
rious clauses  of  the  Constitution,  in  order  to  shov/  that 
that  instrument  v^as  neither  an  invention  nor  an  imitation. 


(1) 

valuable  and  perhaps  not  altogether  devoid  of  interest. 
Finally,  it  will  be  necessary  to  examine  the  rela- 
tion of  the  executive  to  the  legislative,  the  popular, branch 
of  the  government.   The  governor,  in  a  sense,  may  be  regard- 
ed as  the  intermediary  link  which  joined  the  colonial  as- 
semblies to  the  English  government.   That  is,  the  governor 
stood  in  direct  and  official  relation  with  both.   V/hat  this 
relation  vms  on  the  side  of  the  assemblies  is  a  matter  on 
which  there  still  exists  some  confu.sion.   Thus  Landon  says 
that  the  people,  do¥m  to  the  English  Revolution,  held  fast 

to  their  liberties,  and  that  their  governments  consisted  of 

(2) 
three  departments,  executive,  legislative,  and  judicial. 

If  the  writer  refers  to  Massachusetts  alone,  where  the  peo- 
ple, after  1692,  were  compelled  to  receive  a  governor  not  of 
their  own  appointment,  his  i*emark  may  have  some  force.   But 
it  does  not  apply  to  any  other  colony  with  any  degree  of  ac- 
curacy.  In  Connecticut  and  Rhode  Island  the  liberal  charters 
of  1662  wei-e  not  molested.   In  llevf   York  it  v/as  not  until  1692 
that  the  assembly  for  v/hich  the  people  had  been  clamoring  so 
long,  became  permanently  established,  and  their  liberties 
guaranteed.   In  Pennsylvania  the  sti'uggle  of  the  assembly 

(1)  The  present  paper  is  confined  to  the  period  prior  to 
1660,  but  it  is  my  intention  to  continue  the  study  to  the 
end  of  the  colonial  period  at  as  early  a  date  as  possible. 

(2)  Constitutional  History,  p. 24. 
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for  further  concessions  from  the  Proprietor   continued  after 
the  Revolution,  as  before,  until  a  permanent  constitution 
was  granted  in  1701,   In  Virginia  and  Maryland  it  cannot  be 
said  that  the  liberties'  of  the  people  were  lost  or  even  di- 
minished by  the  fact  that  Parliament  had  taken  the  place  of 
the  Stuarts. 

Mor  is  it  true,  as  the  same  author  suggests,  that 
the  commercial  restriction  of  England  v/as  much  more  rigidly 
enforced  after  than  before  the  Revolution.   For  a  few  years 
the  pressure  was  no  doubt  increased  as  it  had  attempted  to 
be  for  a  few  years  before,  but  during  the  long  Whig  rule 
of  Walpole  and  Newcastle  a  neglect  of  colonial  affairs  was 

practiced  which  was  highly  conducive  to  the  colonial  inter- 

(2) 
sets,  and  the  elements  of  discord  largely  subsided. 

In  fact  ,  it  is  an  error  to  regard  the  period  of  dis- 
putes about  constitutional  liberties  betv/eon  the  popular  as- 

(3) 

semblies  and  the  governors  as  beginning  with  the  Revolution. 

It  can  be  shown  that  these  contests  began  as  soon  as  the  col 
onies  had  grown  to  siafficient  size  to  make  the  method  of 
this  government  a  matter  of  importance.   It  was  the  result 
of  two  causes.   In  the  first  place,  the  location  of  the  col- 

(1)  Landon  -  Const,  Hist,  p.24i  -  "During  the  long  struggle 
in  v/hich  Charles  I.  was  beheaded  and  Charles  II.  excluded 
from  the  throne  and  exiled  by  Cromwell,  the  colonies  were 
scarcely  thought  of." 

(2)  Lecky     -  England  in  18th.  Century,  III.  p. 272. 

(3)  Thus   '^l^huf  aites    speaks  of  it  as  if  it  began  in  the 
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onies  in  u  new  country,  far  away  from  any  stronf^  government 
which  could  exercise  authority  over  them  fostered  the  growth 
among  the  planters  of  that  natural  feeling  of  resentment  to- 
ward any  external  autliority  that  natural  desire  to  have  a 
controlling  hand  in  their  ovoi  government  which  always  char- 
acterizes those  bold  pioneers  who  carry  the  advance  stand- 
ards of  civilization  into  new  and  unexplored  regions.   Doubt- 
less, to  this  cause  was  due  a  large  part  of  the  petty  strife 
which  was  waged  between  the  planters  and  the  governors.   But, 
in  the  second  place,  there  was  also  a  more  vital  reason 
for  the  antagonism.   There  is  evidence  that  the  colonists 
recognized  in  the  governors  the  representatives,  direct  or 
indirect,  of  that  absolute  personal  rule  which  they  had 
knov/n  in  England;  that  they  claimed  the  right  to  limit  this 
rule  by  means  of  popular  assemblies  after  the  manner  of  Par- 
liaments; and  that,  in  this  v/ay ,  they  continued  on  this  side 
of  the  Atlantic  the  contest  for  popular  government  which  was 
being  '.vaged  on  the  other  side  of  the  sea.   For,  the  colonists 
were  familiar  with  the  parliamentary  struggle  going  on  in 
England,   Their  demands  show  that  this  v^as  what  they  were 
striving  for.   And  the  questions  at  issue  were  for  the  most 

part  the  same  as  those  which  were  being  fought  for  in  the 

18th,  century  when  he  says  "the  liistory   of  the  colonies  dur- 
ing the  first  half  of  the  ■  eighteenth  century  was  largely 
made  up  of  petty  bickerings  between  the  popular  assemblies 
and  the  royal  governors"-  and,  again,  "V/>ien.  thei'sf ore ,  the 

(over) 
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Mother  country.   The  right  not  to  be  taxed  without  their 
consent ;  the  right  to  have  assemblies  called  at  regular  and 
fixed  intervals,  and  that  they  should  not  be  dissolved  or  in- 
terrupted except  by  their  o\'m  consent;  the  right  to  be  ruled 
not  arbitrarily  but  according  to  laws  made  by  themselves  or 
the  kno'.vn  and  established  usage  of  England.   These  are  the 
points  on  v/hich  the  assemblies  began  to  insist  almost  from 
their  first  meeting.   They  came  to  light  more  distinctly 
when  the  attempt  was  made  to  imitate  the  example  set  by  the 
Parliament  during  the  Commonwealth;  and  after  the  Restora- 
tion they  were  demanded  with  constantly  increasing  vigor  and 
firmness. 


customary  eigliteenth  century  wrangling  commenced,  the  assem- 
bly was  master  of  the  situation."  "The  Colonies",  1492-1750 
p.  271-273. 
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Chapter  II. 
THE  CONSTITUTION  AND  POVffiRS  OF  THE  EXECUTIVE. 

The  Virginia  charter  of  1606  may  be  taken  as  a  con- 
venient point  of  departure  for  the  constitutional  study  of 
the  colonies,  for  this  date  marks  the  beginning  of  really 
successful  colonization  and  there  is  henceforth  no  break  in 
the  lines  of  historic  constitutional  development. 

By  the  provisions  of  this  charter  the  king  was  to  be 
the  efficient  as  v^ell  as  the  ultimate  source  of  government 
for  the  colony.   It  established  a  superior  Council  of  thir- 
teen persons  resident  in  London  and  an  inferior  Council  of 

(1) 
thirteen  in  the  colony  of  Virginia.    The  appointment  of 

these  Councils  was  under  the  control  of  the  king.   He  ap- 
pointed to  that  in  London,  directly;  to  that  in  the  colony, 
indirectly  through  his  instruction  and  orders  to  the  London 
Council. 

The  superior  council  in  London  was  given  "the  supe- 
rior I.'ianaging  and  Direction,  only  of  and  for  all  Matters 
that  shall  or  may  concern  the  Government,  as  well  of  the 
said  several  colonies,  as  of  and  for  anj''  other  Place  or 


(1)   Similar  provision  v^as  made  by  the  charter  for  the  sec- 
ond, or  Plymouth  Company,  but  no  permanent  settlement  was 
made  by  this  company. 


14 

(1) 
or  Part,  within  the  aforesaid  Precincts".    The  inferior 

Council  in  Vir^iinia  was  to  "govern  and  order  all  Matters  and 
Causes,  which  shall  arise,  grow,  or  happen,  to  or  within  the 
said  several  colonies,  according  to  such  Laws,  Ordinances, 
and  Instructions,  as  shall  be  in  that  behalf,  given  and  sign- 
ed with  Our  Hand  or  Sign  Manuel."  Each  Council  v^as  to  have 
a  seal  of  its  ovni. 

These  provisions  contain  all  that  the  charter  enacts 
for  the  erection  of  a  government,   Thers  v/ere  no  directions 

as  to  the  mode  of  organizing  the  councils  or  the  exercising 

(2) 
of  their  functions.   To  determine  these  points  we  must  go 

beyond  the  charter  to  a  body  of  instructions  issued  by  the 
King,  November  20,  1606,  appointing  the  London  Council, 
Fourteen  persons  were  named  in  this  docimient  with  "Full  Pow- 
er in  the  name  of  his  Majesty  to  give  Directions  to  the 
Councils  resident  in  America  for  the  good  government,  and 

(1)  Hazard  -  "Historical  Collections  of  State  Papers",  Vol. 
I,  p. 53. 

(2)  In  addition,  however,  to  the  general  grants  quoted, 
certain  powers  were  especially  conferred  on  the  company. 
These  may  be  summed  up  as  follov/s: 

1)  To  establish  and  regulate  mines, 

2)  To  coin  Money, 

3)  Transport  colonists  and  their  property, 

4)  To  Repel  invasion  and  defend  settlements, 

5)  To  regulate  trade,  of  -vhich  a  monopoly  was  given, 

6)  To  assign  lands  to  the  planters  to  be  granted  under 

patent  of  the  King. 

The  first  of  the  above  powers  ^vas  granted  to  "The 
said  colonies,"  and  contains  the  clause , "without  any  inter- 
ruption from  Us,  Our  Heirs,  or  Successors."   Grants  of  the 
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proper  diffusing  of  all  causes  as  near  as  possible  in  ac- 

(1) 
cordance  with  t!ie  Common  Laws  of  England."   The  king  reser- 
ved the  power  of  changing  this  London  Council  at  his  pleas- 
ure, and  of  naming  the  first  member  of  the  council  for  Vir- 
ginia.  This  latter  council  was  to  choose  one  of  its  ovm 
members  President  for  one  year; "And  it  shall  be  lawful  for 
the  major  Part  of  the  said  Council,  upon  any  just  Cause,  ei- 
ther Absence  or  otherwise,  to  remove  the  President,  or  any 
other  of  the  Council;  and  in  Case  of  Death  or  such  Removal, 
to  elect  another  into  the  vacant  place;  provided  always  that 
the  Number  of  each  of  the  Said  Councils  s?iall  not  exceed 
thirteen."   To  these  instructions  from  the  king  for  the  Vir- 
ginia Council,  the  London  Council,  by  an  order  of  December 
16,  1606,  naming  the  members  of  the  Virginia  Council,  added, 
that  the  President  should  have  a  double  vote  in  case  of  tie; 
should  take  the  oath  of  allegiance  before  the  Council  and 

then  administer  the  same  to  the  other  members;  and  should 

(2) 
be  commander  of  the  forces  of  the  colony. 


other  powers  are,  "unto  the  said  Thomas  Gates,  Sib  G.  Som- 
ers,  Richard  Hakluyt   and  Edw.  f'aria  Wingfield  and  their  as- 
sociates of  the  said  first  Colony  and  Plantations".   This 
last  clause,  however,  cannot  be  taken  as  conferring  power  on 
any  body  outside  the  councils.   No  such  body  was  created  ex- 
pressly; it  is  doubtful  if  it  was  intended  to  create  a  cor- 
poration.  On  this  last  point,  see  H.  L.  Osgood,  in  Pol.Sci. 
Quar.  1887.  V-h  h.^^ 

(1)  Stith  -  "History  of  Virginia",  p. 37. 

(2)  This  document  is  given  in  full  in  Niell  -  "Virginia 
Company,"  p. 4. 
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It  will  readily  be  seen  that  this  form  of  government 
was  practically  absolute.   The  king  appointed  and  instructed 
his  Council  in  London.   The  Council  in  London  appointed  and 
instructed  the  Council  in  Virginia.   The  actual  colonists 
were  not  to  be  consulted  and  had  nothing  whatever  to  say  in 
the  government  of  the  colony.   Within  the  colony  the  only 
governing  body  was  the  President  and  Council.   They  v.'ere 
given  the  ill-advised  and  arbitrary  power  of  deposing  as  well 
as  electing  their  own  officers  and  expelling  members  from 
their  seats  ,  a  power  which  gave  ample  opportunity  for  the 
intrigues  of  the  jealous  councillors.   In  the  two  years  that 
this  charter  was  in  operation,  two  presidents  were  deposed, 
three  members  suspended  and  the  company's  affairs  in  the  col- 
ony thus  subjected  to  the  arbitrary  management  of  one  or  two 

men.   For  to  this  body,  thus  illy  organized,  was  given  power 

(1) 
to  make  and  execute  laws,  and  punish  disobedience  to  them. 

Owing  to  the  failure  of  the  company  to  realize  the 
high  profits  it  had  hoped  for,  and  to  a  v^ide  interest  in  co- 
lonial affairs  among  Englishmen  of  note,  a  new  charter  was 

(1)   "Power  to  constitute,  make  and  ordain  from  time  to  time 
Laws  and  Ordinances  for  the  better  government  and  Peace  of 
the  Colony;  provided  those  ordinances  extend  not  to  Ijife  or 
Member.   Said  Laws  and  Ordinances  to  stand  until  altered  or 
made  void  by  the  King  or  Council  in  England",-  "King's  In- 
structions", Nov.  20,  1606;  Stith,  I.  p. 40,   The  President 
and  Council  could  hear  all  suits  and  punish  offences;  only 
crimes  for  which  the  penalty  was  death  were  to  be  tried  be- 
fore a  jury. 
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obtained  in  May,  1609,   An  important  change  of  policy  was 
made  by  this  charter,   A  corporation  was  expressly  created 
in  England,  to  which  was  given  the  power  formerly  exercised 
by  the  king  and  the  London  Council.   By  this  change  the  king 
was  eliminated  from  active  participation  in  the  control  of 
the  colony  and  the  powers  formerly  reserved  to  him  entrusted 
to  a  commercial  corporation  under  the  name  of  "The  Treasurer 
and  Company  of  Adventurers  and  Planters  of  the  City  of  Lon- 
don for  the  first  Colony  of  Virginia,"   Upon  this  corporation 
was  conferred  all  the  powers  and  rights  of  anj''  corporations 
in  England,   Among  the  several  hundred  of  its  members  there 
were  eight  earls,  twenty  other  peers,  and  ninety-eight  prom- 
inent knights  and  gentlemen.   Its  government  contained  only 
one  popular  principle.   The  first  members  of  the  council 
were  named  by  the  king  in  the  charter,  fifty  in  number,  and 
the  treasurship  bestowed  on  Thomas  Smith,   But  thereafter, 
all  vacancies  were  to  be  filled  "out  of  the  Company  of  the 
said  Adventurers  in  their  Assembly  for  that  purpose. "   The 
Treasurer  was  given  power  to  convene  assemblies  for  such 
election,  and  councillors  so  chosen  were  to  take  their  oath 
before  one  of  the  king's  high  officers.   This  council  was 
then  given  by  the  charter  full  Power  and  Authority  *  •  •  "to 
nominate,  constitute  and  confirm  all  Governors,  Officers  and 
Ministers  which  shall  be  by  them  thought  fit  or  needful  for 
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the  Government  of  the  Colony  or  Plantation."   Also,  to  "make, 
ordain,  and  establish  Orders,  Laws,  Directions,  Instructions 
for  the  Government  of  the  said  Colony;  •  •  »  *  •  and  to  ab- 
rogate or  change  the  same  at  any  time  in  their  ov/n  good  Dis- 

(1) 
cretion."   The  council  was  further  empowered  to  admit  new 

members  to  the  corporation.   The  old  President  and  Council 
in  Virginia  was,  by  express  command  to  be  dissolved  as  soon 
as  the  officers  appointed  by  the  new  Council  in  England 
should  arrive  in  the  colony. 

It  will  be  noted  that  the  London  Council  was  given 
the  power  of  appointing  officers  for  the  government  of  the 
colony.   The  charter,  however,  fixed  the  powers  of  such  of- 
ficers when  once  appointed.   They  were  to  be  given  "full  and 
absolute  Power  and  Authority  to  correct,  punish,  pardon, 
govern,  and  rule,"  according  to  the  instruction  of  the  Lon- 
don Council  or,  in  default  of  such  instructions,  according 

to  their  own  directions,  provided  such  proceedings  were  in 

(2) 
accord  with  the  lav;s  of  England.    The  charter  further  prq- 

vided  that  any  principal  governor  which  the  London  Council 

might  appoint  for  Virginia  was  to  be  vested  with  full  power 

to  use  and  exercise  "I.'artial  Law  in  Cases  of  Rebellion  or 

Mutiny,  in  as  large  and  ample  Manner  as  our  Lieutenants  of 


(1)  Charter  -  Hazard,  I.  p. 67. 

(2)  Charter  -  Hazard,  I.  p. 57, 
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(1) 
Counties  in  this  our  Realm." 

In  accordance  v/ith  the  provisions  of  this  charter 

the  London  Council,  on  the  twenty-eighth  of  February,  1610, 

issued  a  commission  to  "Sir  Thomas  West,  Knight  Lord  La  Y/arr 

to  be  principle  Governor,  Commander  and  Captain-General , both 

(2) 
by  land  and  sea  over  the  said  Colony."   This  dociiment  is  in- 
teresting and  important  as  the  first  commission  to  a  Lord 
Governor  of  an  English  Colony  in  America.   It  granted  to 
Loi"d  Delaware  the  full  extent  of  power  authorized  by  the 
charter,  and  made  his  authority  supreme  over  all  other  offi- 
cers and  commanders  in  the  colony,  and  was  to  continue  dur- 
ing his  lifetime.   In  case  of  mutiny  or  rebellion  he  could  . 
declare  Martial  Law;  and  in  all  other  cases,  "nxle,  punish, 
pardon,  govern"  according  to  instruction  or,  in  default  of  in- 
struction, accoi-ding  to  his  ov;n  discretion,  by  such  laws  as 
he  with  his  council  might  establish,   Ke  v.-as  ^iven  power  to 
choose  his  own  council  and  all  other  officers  necessary  for 
the  government  of  the  colony,  except  the  Lieutenant-Govern- 
or, the  Admiral,  the  Vice-Admiral,  the  Marshall,  and  sub- 
Governors  of  provinces,  v/'ho  were  to  be  appointed  by  the  Lon- 
don Council,   Moreover,  he  v;as  empowered  to  suspend  any  of- 
ficer  in  the  colony  and  appoint  another  in  his  place  until 

(1)  Hazard  -  I, ,  p,71, 

(2)  This  Commission  was  printed  for  the  first  time  in  Alex- 
ander Brown   -  "Genesis  of  the  United  States",  I,,  p,375. 
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a  decision  could  be  rendered  by  the  London  Council.  In  case 
he  was  compelled  to  leave  the  colony  he  could  appoint  a  Dep- 
uty to  fill  his  place  for  one  year. 

Ty/o  points  must  be  noticed  in  regard  to  this,  the 
first  permanent  English  government  in  America.   In  the  first 
place  there  v/as  no  attempt  at  a  separation  of  the  legisla- 
tive or  judicial  functions  from  the  executive.   Ample  power 
was  conferred  on  the  governor  for  all  matters.   His  author- 
ity was  as  extensive  as  the  London  Council  was  able,  under 
the  charter,  to  make  it,  and  the  charter  allowed  him  power 
"full  and  absolute",  except  as  limited  by  instructions  or 
the  laws  of  England.   In  other  Y;-ords  ,  the  Governor  was  vest- 
ed with  all  powers  not  denied  to  him,  expressly  by  the  char- 
ter or  the   ordinances  of  the  London  Council,  or  implicitly 
by  the  statutes  of  Parliament.   The  second  point  to  be  note4 
is  that  the  government  in  the  colony  was  now  centei-ed  in  one 
chief  with  several  subordinates,  the  chief  being  responsible 
only  to  the  source  of  his  power  in  England.   This  was  a  de- 
cided advance  over  the  former  system  of  a  President  and 
Council  with  coordinate  powers  and  ar^thority  to  depose  its 
own  officers  and  members.   This  plan  of  divided  power  was 
tried  on  several  later  occasions  in  other  colonies,  but  nev- 
er v/orked  well,  . 

Owing  to  the  ill-health  of  Delav/are  he  remained  in 
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the  colony  only  a  short  time,  and  the  government  of  Virginia 
for  the  next  few  years  fell  to  Sir  Thomas  Gates  and  Sir  Thom- 
as Dale  who  acted  as  deputies.   These  officers  exercised  to 
their  full  extent  the  ample  powers  conferred  upon  them,  and 
placed  the  colony  practically  under  Martial  Law.   A  code  of 

laws  was  introduced  by  Gates  and  Delaware  and  put  into  oper- 

(1) 
ation  under  Dale.    This  body  of  laws,  taken  chiefly  from  the 

military  code  of  the  Netherlands,  v/ith  which  Dale  and  Gates 

were  familiar  from  their  service  there,  placed  the  entire 

(2) 
administration  of  the  colony  on  a  military  basis.   It  fixed 

the  penalty  of  death  for  a  large  mjjnber  of  crimes,  many  of 
them  the  most  trivial;  and  nearly  all  other  offences  v/-ere 
made  subject  to  the  judgment  of  a  court-martial.   Indeed, the 
extreme  severity  of  this  code  is  not,  and  cannot  be,  ques- 
tioned by  historians;  but  it  is  generally  held  that  it  was 

necessary  in  order  to  bring  the  turbulent  and  lav/less  class- 

(3) 
es  in  the  colony  under  the  control  of  the  Governor.   Under 

its  judicious  application  and  the  forceful  adininistration  of 

(1)  Brown  -  II,  529. 

(2)  The  laws  are  printed  in  Force,  "Tracts",  vol. III.  -"Ar- 
ticles, Laws,  and  Orders,  Divine,  Politique,  and  Jlartial  for 
the  colony  in  Virginia;  first  established  by  Sir  Thomas 
Gates,  Knight,  Lieutenant-General ,  the  24th  of  May,  1610 ;ex- 
emplified  and  approved  by  the  Right  Honourable  Sir  Thomas 
West,  Knight,  Lord  Lavfair  ,  Lord-Governor  and  Captain-Gener- 
al the  12th  of  June,  1610;  again  exemplified  and  enlarged  by 
Sir  Thomas  Dale,  Knight,  Marshall,  and  Deputy-Governor,  the 
22d.  of  June,  1611. " 

(3)  Brown,  II.,  529  -  Stith,  122  -  Doyle,  138;  Chalmers , Pol. 
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Dale  the  colony  became  pi-osperous  and  orderly. 

The  third  Virginia  charter  v/as  granted  in  1612,  in 
order  to  include  the  Bermuda  islands  within  the  territory  of 
Virginia,  and  confer  a  wider  scope  of  power  on  the  corpora- 
tion.  But  it  is  significant  here  c?iiefly  for  the  radical 
change  it  made  in  the  organization  of  the  London  Company, 
Up  to  this  time  the  business  of  the  Company  had  been  trans- 
acted by  its  Council  in  London;  but  by  the  charter  of  1612, 
provision  was  made  for  the  participation  of  the  entire  mem- 
bership of  the  corporation  in  its  affairs.   Once  a  week  or 
oftener,  there  was  to  be  held  a  "Court  or  Assembly','  at  which 
four  members  of  the  Council  beside  the  treasurer,  and  fif- 
teen other  members  of  the  Company  were  to  constitute  a  quo- 
riim.   These  were  to  be  "sufficient  covirts  for  the  handling, 
ordering,  and  dispatching  of  all  casual  and  particular  oc- 
curences, and  accidental  matters  of  less  consequence  and 
weight."   For  affairs  of  great  weight  there  were  to  be  held 
each  year  in  London  "four  Great  and  General  Courts  of  the 
Council  a-nd  Company  of  Adventurers  for  Virginia."   These 
Courts  were  given  full  power,  (1)  To  choose  members  of  the 
Council;   (2)  To  nominate  and  appoint  all  officers  for  the 
government  v/it?iin  the  colony;  (3)  To  make  and  oi-dain  all 

Annals,  p. 31.   It  is  possible  that  the  law  did  not  apply  to 
the  independent  class,  but  only  to  the  slaves  and  servants  - 
(See  Doyle  for  this  vie-y. 
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laws  and  ordinances  necessary  for  the  government  of  the  col- 
ony, provided  they  did  not  conflict  with  the  laws  of  Eng- 
land. 

By  this  measure  the  appointment  and  control  of  the 
governor  and  other  officers  within  the  colony  were  taken 
from  the  small  inner  body,  the  London  Council,  which  had, 
hitherto,  exercised  it,  and  placed  directly  in  the  hands  of 
the  larger  body,  the  corporation  itself.   This  change  was 
important.   The  Virginia  Company  had  now  assumed  its  perma- 
nent form.   Its  meetings  became  popular  and  of  the  greatest 

(1) 
significance.   The  corporation  could  admit  and  expel  mem- 
bers.  Before  its  dissolution  in  1624,  its  membership  had 

grov/n  to  near  one  thousand,  two  h'undred  of  v/hom  frequently 

(2) 
assembled  at  its  meetings.   Many  of  the  most  prominent  mem- 
bers of  Parliament  v/ere  its  supporters  and  took  part  in  its 

deliberations,  which  became  scenes  of  animated  democratic 

(3) 
discussion  and  debate.    It  -vas  in  these  meetings  that  gov- 
ernors of  Virginia  were  now  appointed  and  instructed.   And, 
thoiigh  its  administration  was  severe,  permitting  the  govern- 
ors to  continue  for  several  years  a  virtual  reign  of  Martial 

law,  it  was,  on  the  whole,  efficient,  thorough, and  product- 

(4) 
ive  of  permanent  good  for  the  colony. 

(1)   Bancroft,  I.  145.  (2)   Stith  -  276. 

(3)  Burk  I.  -  p. 300  -  Appendix.. 

(4)  Burk  I.,  p. 315.  Appendix. 
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The  organization  of  the  government  within  the  colony 
was  not  iniinediately  changed  by  the  charter  of  1612.   There 
was  still  no  attempt  at  separation  of  powers.   Though  Del- 
aware returned  to  England  in  1610,  his  conmiission  was  not 

superseded  until  1618,  Gates,  Dale,  Yeardley,  and  Argall 

(1) 
holding  the  office  as  deputy  governors    ,   But,  in  1618, 

after  the  death  of  Delaware,  the  London  Company  issued  a 

governor's  commission  and  insti'uctions  to  Sir  George  Yeard- 

(2) 
ley,   and  by  these  dociunents,  important  changes  were  made  in 

the  constitution  of  Virginia.   The  first  step  in  the  separa- 
tion of  powers  was  here  taken.   Governor  Yeardley  was  in- 
structed to  hold  a  General  Assembly  once  a  year  "whereat 

were  to  be  present  the  Governor  and  Counsell,  with  tv;o  Bur- 
ls) 
gesses  from  each  plantation."   To  this  assembly  was  given 

(4) 
the  power  to  make  laws.    Previous  to  this  time  the  only 

legislative  functions  that  had  been  exercisable  in  the  col- 
ony had  been  the  governor's  ordinance-making  power.   But  by 
the  creation  of  a  distinct  law-making  body  this  extensive 
pov;er  of  the  governor  v^as  greatly  curtailed,  if  not  entirely 

(1)  Stith,  132,158,145;  Neill  -  134. 

(2)  Calendar  of  State  Papers,  Colonial,  1618,  Oct. 25. 

(3)  The  Cominission  itself  has  not  been  found.  (See  Va.f'Iag, 
of  Hist.  II.  p.  57,  from  -vhich  extracts  are  quoted. 

(4)  For  an  account  of  the  first  meeting^  see  "State  Papers", 
July  30,  1619. 
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superseded.   The  governor  and  council  v/ere,  however,  to  be 
present  at  the  sitting  of  the  assembly,   though  the  latter 
elected  its  own  speaker.   In  the  absence  of  the  full  text  of 
the  coruiiission  '.ve  are  not  able  to  determine  whether  the  gov- 
ernor had  a  veto. 

By  the  instruction: which  accompanied  the  commission 
provision  was  made  for  the  support  of  the  Governor  by  set- 
ting aside  3000  acres  of  land,  "in  the  best  and  most  conve- 
nient place  of  the  territory  of  Jamestown  *****  •  to  be 

(1) 
the  Land  and  Seat  of  the  Governors  of  Virginia".    The  Gov- 
ernor's guard,  previously  assigned  to  Governor  Argall ,  and 
fifty  other  persons ,  were  to  be  settled  on  this  land  as  ten- 
ants ;  one-half  the  profits  arising  from  the  rental  of  the 
Company's  lands,  was  to  be  employed  by  the  Governor  for  the 

"entertainifient  of  the  said  councils  of  State  there  resid- 

(2) 
ing. "   This  was  the  earliest  provision  for  the  permanent 

support  of  a  governor  in  America.   Being  made  at  the  same 

time  that  the  assembly  v/as  created,  it  is  an  indication  that 

the  Executive  officers  were  not  to  be  dependent  in  any  way 

upon  the  action  of  the  legislative  body.   The  independent 

position  of  the  executive  was  still  further  assured  the  next 

year,  1619,  when  the  Company  in  London  passed  an  ordinance 

(1)  The  document  is  printed  in  the  Va.Mag.  of  Hist.  11.155. 

(2)  Va.Mag. Hist.  II.  156. 
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that   the   officers  in  Virginia  should  be  maintained  from 
the  public  lands,  and  that,  "No  liberty  should  be  granted 

tending  to  the  exemption  of  any  man  from  the  authority  of 

(1) 

the  governor." 

At  the  same  time  that  the  above  action  was  taken, 

the  London  Company  passed  a  law  limiting  the  governor's  term 

of  office  and  appointing  power.   We  have  seen  that  Delaware 

had  been  commissioned  for  life  vrith   power  to  choose  his  own 

council.   On  his  arrival  in  Virginia,  he  had  at  once  chosen 

(2) 
a  council  of  seven  persons.    It  was  now  ordered  that  "the 

commissions  to  all  Officers  in  Virginia  shall  be  only  for 

three   years    in   certain,    and   afterward  during   the   companie's 

pleasure  -  Only  the  Governor  shall  upon  no  occasion  hold 

(3) 
that  place  above  six  years."   The  council  v;as  to  be  chosen 

by  the  Company  in  its  quarter  court  by  erection  of  hands; 
the  more  important  officers,  as  Governor,  Lieutenant-Govern- 
or, Admirall ,  and  Marshall  were  to  be  elected  by  ballot  in  a 
general  court. 

Governor  Yeardley's  commission  expired  in  1621  and  as 
he  refused  to  have  it  renewed  Sir  Francis  Wyatt  succeeded 

(1)  This  is  printed  in   ?orce-riI.  with  several  other  doc- 
uments entitled  "Order- and  Constitution^' . 

(2)  Letter  to  the  Company  -  Niell,  p. 42. 

(3)  force  -III.  "Orderrand  Constitution^'. 
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him.   All  doubts  as  to  the  relation  between  the  governor  and 

the  assembly  now  disapjjear,  for  on  July  24,  1621,  there  was 

issued  by  the  London  Company  an  ordinance  establishing  the 

(1) 
Council  of  State  and  Assembly  of  Burgesses  in  Virginia.    By 

this  order  nineteen  councillors  v^ere   appointed  to  assist  and 

advise  the  Governor,  to  be  known  as  the  Council  of  State.' 

The  Governor  was  empowered  to  si;immon  the  assembly  yearly, 

and  was  given  the  right  of  veto  on  all  its  acts.   By  express 

provision  the  council  was  to  be  a  part  of  the  assembly. 

Governor  Wyatt  was  instructed  to  appoint  times  for 

the  administration  of  justice,  and  the  council  was  ordered 

(2) 
to  sit  "one  v;hole  month  about  state  affairs  and  law  suits." 

Copies  of  these  proceedings  were  to  be  sent  to  the  London 
Company.   Absolute  power  was  bestowed  on  the  governor  to  de- 
termine and  punish  all  neglects  and  contempts  of  authority, 
except  when  it  so  related  to  a  member  of  the  council,  in 
which  case  the  matter  was  to  be  heard  by  the  quarter  court. 
If  the  Governor  were  to  die,  the  council  could  choose  a  suc- 
cessor for  the  time  being;  but  if  tl:is  was  not  accon-.plished 
v/ithin  fourteen  days,  the  Lieutenant-Governor  or  Treasurer 
was  to  hold  the  office. 

The  constitution  of  the  executive  as  thus  provided 


(1)  This  ordinance  may  be  found  in  Henning  I.  110  and 
Stith  I.  appendix.^  3  J- 

(2)  Henning,  I.  116. 
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continued  v/^ith  but  slight  changes  dxiring  the  period  under 

consideration.   When  the  London  Company  was  dissolved  in 

1624  the  appointing  power  fell  to  the  king,  and  the  terra  of 

(1) 
office  v/as  during  his  good  pleasure.    But  further  than  this 

there  was  little  change.   The  precedent  established  by  the 
London  Company  was  allowed  to  stand.   A  lotter  from  the  Gov- 
ernor and  Assembly  to  the  King  immediately  after  the  recall 
of  the  charter  shows  the  wish  of  the  colony  in  regard  to  the 
executive.   They  desire  "that  the  governors  sent  over  may 
not  have  absolute  authority,  but  be  restrained  by  the  coun- 
cil, as  hitherto,  short  continuance  of  the  governor's  term 
is  very  disadvantageous;  the  first  year  they  are  raw  in  ex- 
perience; the  second,  begin  to  understand  the  affairs  of  the 

(2) 
colony,  and  the  third,  prepare  to  return."   These  requests 

were  respected  by  tacit  consent  in  the  commission  issued  to 
Sir  Francis  Wyatt  by  the  King  in  1624,  (Aug,  26).  appointing 
a  Governor  and  a  Council  of  eleven  persons.  Pov/er  v;as  con- 
ferred on  this  body  to  "perform  and  execute  •  •  *  •  direct, 
govern,  correct,  and  punish  •  •  *  •  in  time  of  Peace  or 

V/arre  *  *  •  *  as  fully  and  amply  as  any  Governor  and  Council 

(3) 
resident  there  at  any  time,  within  five  years  last  past." 

They  were  to  be  subject  at  all  times  to  instrizctions  from 

(1)  State  Papers,  Colonial,  July  3,  1424. 

(2)  State  Papers  -  Feb.  28,  1624. 

(3)  Rymer's  Foodera  -  Tome  12,  p. 618. 
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the  king,  and.  the  commission  was  to  continuo  during  the 
kins's  pleasure. 

The  commission  to  Yeardley  in  1626  (March  4)  made 
some  minor  additions  by  grantinf^  the  Governor   power  to 
commission  persons  in  the  colony  for  trade  and  discovery  and 
for  expeditions  against  the  Indians.   In  case  both  the  Gov- 
ernor and.  Deputy-Governor  should  die  or  be  absent,  the  coun- 
cil v/as  to  name  one  of  their  number  to  the  place;  a  Secre- 

(1) 
tarv  of  State  v/as  appointed.    Vacancies  in  the  council 

(2) 
could  be  filled  by  the  Governor.    By  the  commission  to 

Berkley  in  1641,  the  council  was  increased  to  eighteen,  and 
each  member,  with  ten  servants,  was  to  be  free  from  all  tax- 
es except  for  v/ar,  the  building  of  a  town  or  church,  or  the 

(3) 
minister's  fees. 

V/e  have  seen  that  the  Governor  and  Council  were  es- 
pecially established  as  a  judicial  body  by  the  instructions 
to  Governor  Wyatt  in  1621.  Throughout  this  ijoriod  they  re- 
mained the  supreme  court  within  the  colony.   The  Governor 

also  exercised  the  power  of  establishing  inferior  covirts  and 

(4) 
of  appointing  commissioners  to  hold  them.    The  Assembly, 

(5) 
however,  soon  assumed  the  right  to  regulate  the  courts. 

(1)  Rymer's  Poedera,  Tome  18,  p. 311. 

(2)  "Instructions",  in  Va.  Mag.  of  Hist.,  II.,  p. 393. 

(3)  The  Commission  is  in  Rymer's  Foedera,  Tome  20,  p. 484, 
A  coimnission  was  issued  to  John  Harvey,  in  1636,  in  almost 
the  same  v/ords  as  that  to  Yeardley.   Rymer,  20,  p. 3.   "De 
commissione  speciali  Johanni  Harvey  Militi  pro  meliori  Reg- 
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As  '/as  the  case  in  the  other  colonies, so  in  Virginia  the  ju- 
dicial functions  were  among  the  Governor's  most  important 
duties.   Criminal  and  civil  suits,  testamentary  affairs,  as 

well  as  petty  disputes  between  colonists  wore  heard  and  de- 

(1) 
termined  by  him.  • 

The  Governor  also  exercised  a  considerable  control 
over  the  trade  and  commerce  of  the  colony  by  means  of  proc- 
lamations.  Down  to  1629,  when  the  records  of  regular  sit- 
tings begin,  this  power  was  very  frequently  exercized  and  a 
momber  of  proclamations  have  been  preserved  relating  to  the 

selling  of  corn  to  Indians,  planting  tobacco  and  similar 

(2) 
subjects.    The  instructions  to  Yeardley  and  Berkley  specify 

with  great  detail  that  they  are  to  exercise  a  general  super- 
vision over  planting  and  shipping  tobacco,  the  coming  and 
going  of  masters  of  ships  and  their  passengers,  and  the  reg- 
ulation of  trade. 

The  instructions  to  nearly  all  the  governors  confer- 
red on  them  the  power  to  make  war  and  peace.   In  1648,  the 
assembly  declared  that  this  grant  implied  and  "warranted  the 

levying  of  soldiers  by  the  governors  in  time  of  necessity 

(3) 
without  the  action  of  the  assembly.    Finally,  the  governors 

imini  Coloniae  in  Virginia." 

(1)  llenning  -  I.  p.  145. 

(2)  Kenning  -  I.  p.  129. 

(3)  Kenning,-  I.  p,  355. 
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were  always  instructed  to  see  to  the  provision  of  proper 
places  of  worship,  the  appoint  raent  and  maintenance  of  minis- 
ters, and  to  administer  oaths  of  allegiance  and  supremacy  to 

(1) 
all  colonists. 

The  Massachusetts  charter  of  1629  is  almost  identi- 
cal in  character  with  the  Virginia  charter  of  1612  in  regard 
to  its  provision  for  government.   It  created  a  corporation 
to  be  known  as  the  Governor  and  Company  of  Massachusetts  Bay 
in  New  England,  on  which  it  conferred  the  entire  management 
of  the  colony,  and,  like  the  Virginia  charter,  provided  for 
the  double  organization  of  the  Companj''.   In  the  first  place, 
there  was  to  be  a  governor,  deputy-governor  and  eighteen  as- 
sistants who  were  to  meet  at  least  once  a  month,  for  the 
"handling,  ordering,  and  dispetching  of  all  such  Busynesses 
and  Oc currents  as  shall  from  time  to  time  happen,  touching 
or  concerning  the  said  Company  or  Plantcon. " .  In  the  second 
place ,  it  provided  that  there  should  be  held  by  the  govern- 
or or  deputy  and  at  least  seven  assistants,  foTir  times  each  • 
year  one  "Great,  general  1,  and  solemne  Assemblie"  to  which 
the  freemen  of  the  company  or  menbers  of  the  corporation 
were  to  be  summoned.   These  general  courts  were  charged  with 
the  general  administration  of  the  affairs  of  the  Company  in 

(1)   Va.  Mag.  Hist.  II.  281,393. 
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England.   They  were  empowered  to  admit  members  into  the  cor- 
poration, choose  all  officers  of  the  Company,  and  "make  Laws 
and  Ordinances  for  the  Good  and  Welfare  of  the  said  Company 
and  for  the  n;overnment  of  the  said  Lands  and  Plantacon,  and 
the  people  inhabiting  and  to  inhabit  the  same,"  the  only  con- 
dition being  that  siich  acts  should  not  be  rep^^gnant  to  the 
lavrs  of  England.   The  first  Governor,  Deputy,  and  Assistants 
were  named  by  the  king  in  the  charter,  but  all  subsequent 
choice  of  officers  was  to  be  made  yearly  in  the  Easter  Court* 
The  Governor  '.Yas  empowered  to  call  meetings  of  the  general 
court  ,  and  the  court  cou.ld  remove  any  officer  and  fill  any 
vacancy. 

Such  v/as  the  organization  of  the  Company  in  England. 
In  providing  for  the  government  within  the  colony,  the  char- 
ter left  substantially  the  same  freedom  to  the  Company  as 
did  tlie  Virginia  charter.   The  only  provision  touching  this 
point  was  for  the  appointment,  by  the  Governor  and  Companj'' 
in  England,  of  "all  Sortes  of  Officers,  both  superior  and 
inferior  which  they  shall  find  needful  for  that  Government 
and  Plantacon;"  such  officers  T/ere  to  have  "full  Power  and 
Authoritie  to  correct,  punish,  pardon,  govern,  and  rule  ac- 
cording to  instructions  from  the  Company". 

In  accordance  with  this  provision,  the  Company  chose 
John  Endicott  Governor  for  Massachusetts,  April  30,  1629. 
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A  curious  method,  was  adopted  in  selecting  the  Co\incil  to  ac- 
company the  Governor.   Tlie  Company  chose  seven  members  ; these 
with  the  Governor  were  to  choose  three  others;   then  provis- 
ion was  made  for  the  representation  of  the  colonists  by 
the  following  clause  -  the  "Old  Planters  that  will  live  un- 
der our  Government  are  authorized  to  choose  tv/o  of  the  dis- 

(1) 
creetest  men  among  themselves  to  be  of  the  said  Councill. " 

Upon  this  Governor  and  Council  was  then  conferred  the  pcver 
of  choosing  whatever  sub-officers  they  found  necessary;  of 
removing  incompetent  or  objectionable  officers;  and  of  fil- 
ling any  vacancy  that  might  occur.   All  officers  were  to 
hold  for  one  year.   The  Governor  could  call  meetings  of  the 
court  or  council  which  was  empowered  to  make  "Lav/s ,  Ordinan- 
ces, Orders  and  Constitutions"  for  the  administration  of 

justice  and  infliction  of  punishment  on  malefactors,  and  for 

(2) 
the  orderly  government  of  the  inhabitants. 

It  will  be  seen  that  this,  the  first  government  es- 
tablished in  New  England  which  became  permanent,  was  quite 

different  from  that  first  constituted  for  Virginia  though 

not 
the  royal  grants  upon  w>iich  they  were  based  are  greatly  dis- 
similar.  While  Lord  Delaware  was  made  Governor  for  life  and 


(1)  Records  of  the  Company  of  Mass,  Bay-  in  "Archaeologia 
Americana",  vol. Ill .of  The  Transactions  of  the  Am.  Antiqua- 
rian Society.   This  portion  of  the  Records  is  not  in  the 
Records  printed  by  Massaclmsetts 

(2)  "Form  of  Government  for  Mass.  Bay"  -  Hazard,  I.  2GS. 
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empowered  to  choose  his  own  council,  Endicott  was  to  hold 
office  only  one  year,  and  a  majority  of  his  council  was  se- 
lected by  the  Company  in  England,  two  of  the  remaining  mem- 
bers being  representatives  of  the  actual  colonists.   Again, 
there  v/as  no  provision  for  the  exercize  of  martial  law  by 
Endicott,   And,  lastly,  all  the  powers  of  government  which 
in  Virginia  were  expressly  conferred  on  Governor  Delaware, 
were  in  f'assachusetts ,  so  far  as  they  vrere  conferred  at  all, 
given  to  the  Governor  and  Council,   Thus,  from  trie  very 
first,  before  there  is  evidence  of  any  thought  on  the  part 
of  the  Company  of  removing  with  the  charter  from  England  to 
the  colony,  a  government  was  contemplated  which  should  con- 
sult the  needs  and  desires  of  the  colonists. 

The  Massachusetts  cliarter  has  been  compared  with  the 
Virginia  of  1612.  In  one  important  point.,  whether  intention- 
ally or  not,  they  v/ere  different.   The  Virginia  charter  was 
express  in  locating  the  corporation   in  England;  the  Massa- 
chusetts charter  was  not.   This  omission  gave  opportunity 
for  a  step  which  has  been  made  to  account  for  the  wide  dif- 
ference between  the  power  of  executive  developed  in  the  two 

colonies,  viz:  the  removal  of  the  Governor  and  Company  with 

(1) 
the  charter  to  New  England.   By  this  change  all  direct  offi- 

(1)   The  legality  of  this  act  has  been  extensively  discussed. 
Perhaps  the  condition  can  best  be  expressed  by  saying  that 
it  was  extra  legal,  (See  H.  L.  Osgood,  Pol.  Sci,  Q,u.  ,  v. 11, 
p,505  -  Oliver,  "The  Puritan  Commonwealth",  p. 26  -  Lowell. 
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cial  relation  with  any  body  whatever  in  England  was  cut  off, 
leaving  the  Executive  to  develope  in  a  practically  independ- 
ent manner.   Yet,  as  has  been  shown,  before  this  transfer 
took  place,  there  existed  in  the  provisions  for  the  choice 
of  two  councillors  by  the  colonists,  a  principle  which,  in 
any  event,  v/ould  have  differentiated  the  Massachusetts  Ex- 
ecutive from  that  of  Virginia. 

No  immediate  change  was  produced  in  the  organization 

of  the  Company  by  this  change  of  residence.   After  the  trans- 

(1) 
fer  had  been  decided  upon   at  a  general  court  of  the  Company 

in  England,  officers  were  chosen  who  were  v/illing  to  emi- 

(2) 
grate  to  New  England  and  carry  on  the  government  there.   Ey 

this  change  the  Company  itself  became  the  only  governing 
body,  superseding  by  its  presence  in  Massachusetts  the  Gov- 
ernors and  Council  it  had  already  sent  there.   On  their  arri- 
val  in  Massachusetts,  the  officers  chosen  in  England  contin- 
ued to  act,  for  a  time,  under  the  same  organization  as  had 
prevailed  in  England.   The  Governor  was  the  President  of  the 
Company  with  no  veto  on  legislation  or  judicial  power.   The 

Institute  Lecture,   1869,  p.5W-435  -  Ellis  -  "Puritan  Age 
in  Mass."  ch.  V;H.  -  Palfrey  -  Compendious  Hist,  of  New  Eng. 
I.,  p. 304.     "  ,.       ^,.  _  _ 

d)  Rec.of  Mass.  Bay,  I.  p. 3^;  0e%.-20,  16'^9. 
(2)  The  question  of  transfer  was  first  proposed  by  the  Gov- 
ernor on  July  28,  and  discussed  from  time  to  time  until  Oct. 
20,    Records  I.,  pp.  49-59. 
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colonists  still  had  no  additional  share  in  the  government 
except  as  they  were  admitted  into  the  body  of  freemen  by  the 
Company. 

This  condition,  however,  did  not  continue  long.   By 
the  admission  oi'  the  colonists  into  the  ri^^i^hts  of  freemen  of 

the  Company,  the  latter  tended  to  become  coextensive  with 

(1) 
the  colony,  which  thus  became  a  self-roverning  commonwealth. 

And  the  line  of  development  which  the  Company  followed  was 
its   reshaping   to  meet  the  demands  of  this  new  position 
without  unnecessarily  violating  the  letter  of  the  charter. 
The  first  Act  that  indicated  this  was  a  provision  passed  at 
the  first  general  court  in  Massachusetts,  en  the  twenty-fifth 
of  August,  1630,  that  the  Governor  and  Depxity  should  always 
by  virtue  of  their  office  be  justices  of  the  peace,  with  the 
same  power  as  justices  of  the  peace  in  England;  they  were  em- 
powered to  arrest  and  imprison  offenders  and, with  the  assent 

(2) 
of  any  one  assistant,  inflict  corporal  punisliment.     With 

this  power,  impossible  on  the  part  of  the  President  of  a 
corporation  in  England,  the  Governor  was  vested  with  the  func- 
tions of  a  civil  officer  of  a  commonwealth.   Along  v/ith  this, 


(1)  See,  for  a  discussion  of  this  subject,  H.L.Osgood  in 
Pol.Sci.Q,uar.vol.XI.p.505;  Col. Records,  I. pp. 79, 17.   On  Oct. 
19,  1630,  108  persons,  resident  in  the  colony  applied  for 
admission  as  freemen;  and  on  May  18,  1631,  the  Gen. Court 
practically  determined  the  character  of  the  colony  by  enact- 
ing that  only  church-members  were  to  be  admitted  freemen. 

(2)  Records  I. ,  p. 74. 
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reorganization  to  meet  new  conditions,  there  was  constantly- 
going  on, between  the  Governor  and  assistants  on  the  one  hand 
and  the  freemen  on  the  other^  a  struggle  for  the  balance  of 
power  in  the  government. 

The  mode  of  electing  the  Governor  and  assistants  pas- 
sed through  several  changes  before  reaching  a  permanent  set- 
tlement.  It  was  first  enacted  that  the  assistants  be  chosen 

(1) 
by  the  freemen  and  the  Governor  by  the  assistants.    Two 

year's  later  an  Act  v/as  passed  providing  for  the  election  of 

the  Governor,  Deputy,  and  assistants  by  the  general  court, 

(2) 

the  Governor  to  be  chosen  from  among  the  assistants.   Every 

freeman  was  required  to  cast  his  own  vote  for  the  election 

of  magistrates.   For  this  purpose  tliey  assembled  together 

in  a  court  of  elections,  the  representatives,  vrho  v/^ere  after 

1634,  entrusted  with  other  affairs  of  government,  not  being 

(3) 
permitted  to  perform  this  duty.   This  clumsy  method  becoming 

impracticable  as  the  colony  increased  in  size,  a  system  of 

(4) 
voting  by  proxy  was  established  in  1637.   But  the  proxy  sys- 
tem was  not  satisfactory.   Accordingly,  a  new  method  was  de- 
vised in  1640,  which,  modified  in  1642  and  1646,  continued 
in  practice  until  the  dissolution  of  the  charter.   It  provi- 
ded that  the  freemen  should  meet  in  their  tovms,  cast  their 

(1)  Records  I.  p. 79,  Oct. 19, 1536. 

(2)  Records  I.  p. 95,  May  9,  1432. 

(3)  Records  I.  p. 118.       ^^ 

(4)  Records  I.  p. 188.       ' 


ballots  for  magistrates,  and  send  them,  sealed,  to  the  gen- 

(1) 
eral  court  where  they  were  to  be  opened  and  counted. 

The  full  number  of  assistants  as  provided  by  the 
charter  was  not  alv/ays  chosen,  nine  being  usually  selected. 
But  in  1631,  it  was  enacted  that  when  the  number  of  assist- 
ants in  the  colony  was  less  even  than  nine,  the  major  part  of 

those  present  mi^ht  transact  business  in  the  same  manner  as 

(2) 
if  the  full  number  were  present.    In  1635,  there  was  cre- 
ated a  standing  council  composed  of  six  magistrates  cliosen 

for  life,  of  which  the  Governor  v;as  president,  and  v/'hich  was 

(3) 
given  power  to  act  when  the  general  court  v/as  not  sitting. 

This  council  did  not,  however,  supersede  the  court  of  as- 
sistants, and  indeed  it  seems  rather  difficult  to  determine 
just  what  functions  it  was  intended  to  perform.   In  1639,  it 

was  given  the  military  povrer   which  had  formerly  been  placed 

(4) 
in  commission.    But  its  pov;er  was  never  clearly  defined, 

and  in  1639,  it  was  enacted  that  the  members  were  not  to 

take  the  place  of  any  of  the  magistrates  yearly  elected,  and 

that  they  were  to  have  power  to  act  only  in  the  capacity  of 

(5) 
magistrates  yearly  chosen. 

(1)  Records  I.  533  -  II,  3S  -  III.  p. 86. 

(2)  Records  I.  82.  (3)   Records  I,  167 

(4)  Records  I.pp.  183  ,  ;|92. 

(5)  Records  I.  264-*,  June,  1639.  -  "Inasmuch  as  it  has 
been  taken  by  some  as  though  a  new  order  of  magistrates  con- 
trary to  the  Patent  is  created  by  the  order  for  a  standing 
council  for  life,  it  is  ordered  that  such  was  not  the  intent 
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The  Governor  in  Massachusetts  did  not  possess  a  di- 
ll) 
rect  veto  on  legislation  as  did  the  governors  in  Virr^inia, 

But  both  Governor  and  assistants  were  a  part  of  the  general 

court  and  so  had  a  voice  in  the  enacting  of  laws, at  first 

sitting  v;ith  the  freemen  or  their  deputies,  but  after  1643 

(2) 
al*  a  separate  ho^^se.    In  case  of  a  tie  vote  in  the  Assembly 

(3) 
the  Governor  could  case  a  deciding  vote.   He  might  call  meet- 
ings of  the  general  court  bat  could  not  adjourn  or  dissolve 

(4) 
them;   moreover,  such  meetings  were  not  left  dependent  upon 

the  call  of  the  Governor,  but  were  fixed  at  stated  intervals 

by  the  coui't  itself.   No  pei-manent  salary  vyas  settled  on  the 

Governor  as  in  Virginia;  he  was  granted  an  allov/ance  each 

year  b''.^  the  court,  and  v.fas  thus  dependent  upon  the  lesrisla- 

(5) 
ture  for  his  support. 

It  was  in  judicial  matters  that  the  Governor  and  as- 
sistants found  their  greatest  influence  and  importance.  They 
constituted  the  highest  court  of  the  colony.   One  of  the 
first  acts  after  the  transfer  of  the  charter  was  tliat  of 


of  that  Act,  but  that  such  councillors  were  to  be  chosen  as 
had  formerly  been  chief  magistrates;  acts  of  such  cou.ncil- 
lors  not  to  have  any  force  except  they  be  chosen  to  some 
place  of  magistracy  by  annual  election,   Theii*  acts  to  be 
done  as  magistrates  and  not  as  councillors." 

(1)  Records  I.  169  -  March,  1635-6. 

(2)  Records  H.  58;  and  Dane,  Prescott,  and  Story,  "Chart- 
ers and  General  Laws  of  the  Colony  and  Province  of  Mass.Bayl' 

1643.  -  M 

(3)  Dane,  Prescott,  Story,  etc.  1641.  h" 

(4)  Dane,  Prescott,  and  Story,  p. 90.  Records  I.  p.llS, 

(over) 
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September,  1640,  enacting  that  the  court  of  assistants 

should  meet  every  third  Friday;  but  the  next  year  this  v/as 

(1) 

changed  to  the  fourth  Tuesday  of  each  month.    These  courts 

are  important,  "their  business  being  that  of  adjudicating, 

as  well  as  legislating  upon  matters  of  orp-anization ,  civil 

(2) 
and  criminal  jurisprudence,  probate,  and  police."    In  1634, 

after  the  extablishment  of  inferior  courts,  the  court  of  as- 
sistants was  to  meet  twice  a  year,  or  oftener  at   the  call 
of  the  Governor.   It  v;as  to  ?iave  jurisdiction  in  appeals 
from  lov/or  courts,  and  original  jurisdiction  in  all  cases  of 
demise,  and  capital  and  criminal  causes.   At  the  same  time, 

the  judicial  functions  of  the  general  co"art  were  limited  to 

(3) 
appeals  from  the  court  of  assistants  and  i.npeachments.    The 

Pardoning  pov/er  was  in  the  general  court  alone;  but  the  Gov- 

(4) 
ernor  ,  Deputy  and  three  assistants  could  grant  reprieve. 

The  military  power  of  the  Governor  was  not  so  ample 

as  in  the  other  colonies.   The  general  court  undertook  to 

(5) 
regulate  military  affairs  to  the  minutest  detail  of  drilling. 

May  14,  1634. 

(5)   Records  I.  106,  12S,  215,  319. 

(1  this  page)   Records  I.  p. 75. 

(2)  Palfrey  I.  325,. 

(3)  Acts  1634,  Dane,  Prescott  and  Story,  p. 88;  Y/hitmore, 
"Colonial  Laws  of  Mass",  p. 3,  1642, and  p. 152. 

(4)  Acts,  Dane,  Prescott  and  Story,  p.^'i'''' 

(5)  Records  II.,  p. 42. 
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In  1634,  a  commissiom  composed  of  the  Governor  and  three 

others  was  appointed  and  given  charge  of  all  wars  that  might 

(1) 
occur  within  one  year.    In  the  following  March  this  com  - 

mission  was  given  absolute  military  power  to  arm,  train,  de- 
clare martial  law,  and  put  offenders  to  death.   In  1634  the 
military  force  was  ranked  in  three  regiments  vrith   the  Gov- 
ernor as  comiTiander-in-chief ;  but  the  inferior  officers  were 

chosen  by  the  general  court  on  the  recommendation  of  the 

(2) 
regiments  and  the  towns.    This  po;ver  was  further  extended 

in  1645  by  giving  the  Governor  and  council  power  during  the 

recess  of  the  general  court  to  levy  soldiers  for  the  defense 

(3) 
of  the  colony. 

The  colony  at  Plymouth,  so  far  as  the  organization 

of  the  executive  is  concerned,  offers  nothing  of  importance 

(1)  Records  I.  125,  138,  146. 

(2)  Records  I.  ,  186. 

(3)  Whitmore,  p. 34  -  A  body  guard,  first  of  six,  later  of 
two  men  was  allov^ed  the  Governor  in  1534  at  the  public  charge, 
to  attend  him  on  the  first  day  of  every  general  court.   Rec- 
ords I.  142,  209.-  See  also  -"An  abstract  of  the  Laws  of 

Nev:  Eng.  as  they  are  now  Est.    Printed  in  London  in  1641." 
Mass.  Hist.  Soc.  Col.,  1798.   In  this  abstract  the  duties 
of  the  magistrate  are  summarized  as  follows :- 

1)  The  Governor  alone  has  power  to  call  general  court  by 
warrant, 

2)  With  the  assistants  he  Vias  pov/er  to  see  that  the  lav/^s 
are  executed. 

3)  To  consult  and  provide  for  the  maintenance  of  the 
State  and  people. 

4)  To  hear  and  decide  appeals  from  inferior  courts. 

5)  To  preserve  religion. 

6)  To  oversee  the  forts,  and  tnke  order  for  the  protec- 
tion of  the  country  from  invasion  and  sedition. 

7)  To  hear  and  decide  all  causes  brought  before  them 

(over) 
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in  addition  to  that  of  Massachiisetts.  During  the  first  ten 
years  of  its  existence  it  had  no  legal  connection  with  Eng- 
land whatever.  Its  onljr  foundation  in  law  was  the  charter 
of  1629,  obtained  from  the  Plymouth  Company,  bxit  this  never 
received  the  sanction  of  the  king,  hence,  when  the  Plymouth 
Company  was  dissolved  in  1634,  the  colony  legally  fell  to 
the  crown  as  a  royal  province.   As  in  Massachusetts,  there 

was  a  Governor  and  a  Council  of  assistants  chosen  yearly  in 

(1) 
a  general  court  of  the  freemen.    At  first  there  was  but  one 

assistant;  in  1624,  five  were  chosen,  and  in  1632,  seven, 

which  number  was  retained  until  1691,  when  the  colony  was 

(2) 
incorporated  with  Massachusetts. 


Rhode  Island  and  Connecticut,  planted  by  exiles  or 
emigrants  from  Massachusetts  who  were  for  a  long  time  with- 
out any  leg^;l  title  to  the  land  they  occupied,  present  the 
extreme  form  of  democratic  organization.   At  first  the  gov- 
ernment was  actually  administered  by  the  whole  body  of  free- 
men, affairs  being  looked  after  in  the  interests  of  the  as- 

throughout  the  Commonwealth. 

(1)  Plymouth  Records,  Laws,  p. 7. 

(2)  Bradford,  "Hist,  of  Plymouth  Plantations",  p. 90, 156.- 
Records  ,  Lav/s  ,  p. 8.   The  Governor  v;as  to  call  meetings  of 
the  assemblies  and  preside  therein;  Governor  and  assemblies 
were  to  advise  in  public  and  private  over  the  affairs  of  the 
colony  and  assist  in  examining  and  censuring  offenders. 
Courts  were  held  once  a  month. 
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-  semblies  by  committees  or  elders.   In  Providence  Plantation 

the  executive  was  first  represented  by  five  Dispensers  or 

Selectmen  v/ho  were  to  call  quarterly  meetings  of  the  town, 

and  during  the  interval  look  after  the  general  public  bus- 
ID 
iness.    At  Portsmouth,  Williarp  Coddington  was  chosen  Judge, 

and  three  Elders,  selected  by  lot,  were  to  assist  him  m  do- 
ing justice  and  judgment.   After  the  founding  of  Newport  and 
the  transference  to  that  place  of  the  greater  part  of  the 
Portsmouth  records,  the  titles  of  the  officers  were  changed 
to  Governor,  Deputy,  and  Assistants,  of  which  latter  there 
were  seven.   These  officers  were  all  chosen  yearly  by  the 
freemen  assembled  in  general  court  ,  and  were  invested  v^ith 

the  powers  of  justices  of  the  peace,  to  hold  judicial  court 

(2) 
once  a  month. 

These  towns  recognized  the  sovereignty  of  the  king, 
but,  without  commission  from  any  authority  possessing  juris- 
diction over  the  territory,  they  assumed  the  right  and  powei- 

(3) 
of  organizing  themselves  independently  into  bodies  politic. 

The  settlers  at  V'arv/ick,  on  the  other  hand,  refused  to  orgaR- 
ize  a  governm.ent ,  because  they  held  that  so  long  as  they 
were  loyal  English  subjects  they  had  no  lawfiil  right  to  take 

(1)  Records,  I.  p,27, 

(2)  Records  I.  52,63,98,115, 

(3)  They  v/ere  constantly  in  fear,  however,  that  their  ju- 
risdiction v/ould  be  questioned.   This  fear  was  jn.stified 
when  several  persons  living  near  Providence  offered  them- 
selves and  their  lands  to  the  protection  of  Massachusetts, 

(over) 


44 


such  a  step,  and  denied  the  authority  of  the  other  town  gov- 

(1) 

ernments  because  not  legally  derived  from  England. 

But  this  whole  question  v/as  settled  in  1643  by  the 
patent  for  the  Incorporation  of  Province  Plantations  in  Nar- 
ragansett  Bay,  from  Earl  Warwick,  Parliamentary  Governor-in- 
Chief  of  all  the  colonies  in  America.   This  document  granted 
the  iniiabitants  a  free  charter  of  incorporation  v:ith  full 
powers  to  form  such  a  government  as  they  desired,  provided 

it  ''/as  conformable  to  the  laws  of  England  and  subject  to  the 

(2) 
Parliamentary  commission.    In  1647,  the  fo^^r  tovms  united 

(3) 
to  form  a  government  under  this  patent.   The  general  offi- 
cers constituted  were  a  president,  four  assis-tants,  a  secre- 
tary, and  a  treasurer,  all  to  be  chosen  yearly  by  ballot  in 

(4) 
a  general  court  of  elections.    Each  town  was  to  nominate 

one  person  for  president  and  tv/o  for  assistants.   The  pres- 
ident and  assistants  were  to  be  conservators  of  peace  and 
sit  once  a  year  in  each  to¥/n  as  a  general  court  of  ti-ials. 
This  court  was  the  most  important  body  in  the  government;  it 
had  jurisdiction  of  all  important  cases,  disputes  between 

v/^hich  was  readily  accepted.   Arnold  1,111  .   Newport  passed 
a  law  in  1642  that  no  person  should  sell  land  within  the  ju- 
risdiction of  the  tov/n  to  any  person  outside  that  jurisdic- 
tion,' on  pain  of  forfeiture.   Records  I,  126-57,  -95. 

(1)  Records  I,  129. 

(2)  Hazard  I,  538. 

(3)  The  Convention  or  Assem.bly  which  formed  the  government 
declared  that  it  should  be  "one  held  by  the  free  and  volun- 
tary consent  of  all  or  the  greater  part  of  the  inhabitants". 

(over) 
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towns,  and  all  capital  crimes.   The  President  and  Council 

(1) 
were  themselves  triable  before  the  assemblj''.    In  1650,  an 

attorney-general  v/as  appointed  to  plead  cases  on  behalf  of 

(2) 
the  colony.    The  president  and  council  might  call  special 

meetings  of  the  general  court  but  had  no  voice  whatever  in 

(3) 
making  laws. 


The  settlement  of  Connecticut  was  the  result  of  em- 
igration from  Massachusetts,   A  number  of  the  inhabitants  of 
Watertown,  Newton,  and  Dorchester,  becoming  dissatisfied 
with  their  location,  petitioned  the  general  court  of  Massa- 
chusetts for  permission  to  remove  to  the  Connecticut  river. 
The  petition  was  granted  March  3,  1635,  and  the  Massachu- 
setts Court  appointed  six  of  their  number  commissioners  to 
the  new  settlement  for  one  year,  with  power  to  "hear  and  de- 
termine in  a  judicial  way"  all  matters  of  dispute;  "to  make 
and  decree  such  Orders  as  shall  best  conduce  to  the  public 
good";  and  to  call  general  meetings  or  courts  of  the  inhab- 
itants.  The  Massachusetts  Court  reserved  the  right  to  recall 

(4) 
the  commission  before  the  end  of  the  year  if  desirable.   At 

Records  I ,  191. 

(4)   Records  I,  p. 148. 

(1)  Records  I ,  191. 

(2)  Records  I ,  p. 225. 

(3)  Records  I,  236,400. 

(4)  Hazard  I,  321  -  Like  the  founders  of  Rhode  Island  these 
settlers  had  no  legal  title  to  the  land  they  occupied.   In 
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the  end  of  the  first  year  the  commission  was  not  renewed, 
but  the  government  of  the  settlement  was  placed  in  tl-ie  hands 

of  a  general  court  or  meeting,  in  v/hich  the  inhabitants  were 

(1) 
represented  by  two  persons  from  each  community.   On  extraor- 
dinary occasions  ''comniitteos"of  ttiree  in  addition  were  sent 
by  the  towns  to  the  court. 

In  1639  ,  the  freemen  met  and  framed  the  famous  Com- 
pact known  as  the  I\indamental  Orders,   The  executive  provi- 
ded by  this  instrument  corresponded  to  that  of  Massachusetts. 
A  governor  and  council  of  six  magistrates  was  to  be  chosen 
yearly  by  the  freemen  in  a  general  assembly  or  court  of 
elections.   The  governor  was  required  to  be  a  member  of  an 
approved  congregation,  and  to  have  been  formerly  one  of  the 
council.   Each  town  v/as  to  send  in  by  its  deputies  two  nom- 
inations for  magistrates,   llo  person  could  be  chosen  govern- 
or twice  in  succession.   The  governor  v/^as  given  power  to  is- 
sue warrants  for  the  summoning  of  the  courts  twice  a  year, 
or  oftener  if  he  sav:  fit;  but  the  court  co^^ld  meet  without 


1631,  a  patent  covering  the  territory  of  Connecticut  was 
granted  by  Earl  V/arwick,  President  of  the  Plymouth  Council^ 
to  Lords  Say,  Brook,  and  others.   Hazard  I,  318,   In  July, 
1635,  these  proprietors  granted  a  commission  to  John  Win- 
thrope  as  Governor  of  Connecticut,  by  v/hom  a  fort  was  erect- 
ed at  the  mouth  of  the  Connecticut  river.   The  Records  show 
that  up  to  the  granting  of  the  charter  of  1663  the  settlers 
on  the  Connecticut  were  constantly  in  fear  that  their  rights 
and  property  would  be  questioned  by  the  beneficiary  of  this 
Patent.-  Records  I,  266,568,573. 
(1)   Records  I,  p. 9.  Trumbull  I ,  64  -  Palfrey  "Compendious 
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his  call  if  he  should  fciil  in  his  duty.   The  governor  and 
council  ;7ere  to  sit  with  and  be  a  part  of  the  general  con.rt , 
the  governor  being  the  presiding  officer  with  a  casting  vote 

in  case  of  a  tie  but  with  no  veto  or  other  control  over  the 

(1) 
acts  of  the  court.    In  1661  the  salary  of  the  governor  was 

fixed  at  160  bushels  of  corn;  this  was  changed  in  1637  to  30 

(2) 
pounds  sterling. 

As  in  Massachusetts,  so  in  Connecticut,  the  most  im- 
portant function  of  the  executive  was  judicial.   The  gov- 
ernor and  council  sat  quarterly  in  judicial  capacity  as 
"Particular  Courts"  where  were  heard  all  appeals  from  lower 

courts,  all  criminal  causes,  all  civil  suits  of  over  40  shil- 

(3) 
lings  value ^    and  all  cases  involving  title  to  land.   "It 

possessed  all  the  authority  now  held  by  the  coiinty  and  in- 
ferior courts,  and  for  considerable  time  was  vested  with 

such  discretionary  powers  as  none  of  the  courts  at  this  day 

(4) 
would  venture  to  exercize,"    Juries  were  allowed  to  convict 

by  majority,  and  if  the  magistrate  conceived  the  verdict  not 
in  accord  v;ith  the  facts,  "the  jury  might  be  sent  out  a  sec- 
ond time,  and,  if  the  verdict  v/as  still  unfavorable,  the 

(5) 
case  might  be  committed  to  a  new  jixry."    In  case  any  of  the 

Hist."  I,  455. 

(1)  This  compact  has  been  printed  in  many  places.   See 
Poore's  Collection  of  Charter.?  and  Constitutions". 

(2)  Records  I,  69.  (3)   Records  I,  71. 

(4)   Triimbull,  I,  115.  (5)   Records  I,  84,117. 
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magistrates  were  absent  from  the  colony,  a  particular 
court  might  be  held  by  the  Governor  or  Deputy  and  two  mag- 
istrates, or  by  three  magistrates  without  the  Governor  or 

(1) 

Deputy, 


Two  types  of  colonial  executive  have  now  been  exam- 
ined, in  one  of  which  the  guiding  power  , was  the  trading  cor- 
poration and  the  king;  in  the  other,  the  suffrages  of  the 
freemen  themselves  v;ithin  the  colony.   Intermediary  between 
these  forms  is  that  about  to  be  described  in  which  the  di- 
recting pov/er  77as  neither  king  nor  freeman,  biit  the  Propri- 

(2) 
etor,  a  semi-royal  feudal  tenant,   who  either  himself  exer- 
cised the  executive  function  v/ithin  the  colony  or  delegated 
it  to  a  Govarnor  appointed  and  instructed  solely  by  him. 

The  charter  of  1632,  under  v/hich  Maryland  was  set- 
tled, granted  Lord  Baltimore  a  governi'nental  jurisdiction  com- 
plete and  absolute  with  but  tv/o  exceptions.   On  the  side  of 
the  Crovm, he  vms  limited  by  a  clause  requiring  allegiance 


(1)  Records  I,  150. 

(2)  Legally,  the  Proprietor  vfas  a   Count  Palatine  and  his 
territory  a  Palatinate.   In  one  case  at  least  he  pleaded  the 

character  of  his  grant  as  justifying  his  royal  jurisdiction. 
Archives  of  Maryland,  Ass..  ;p. 264,   This  grant  was  based  on 
the  Palatine  jurisdiction  of  the  Bishop  of  Durham,  the  great- 
est tenant  of  the  king  since  the  Conquest. 


49 

(1) 
and  fealty.    But  this  was  practically  a  nullity,  for  the 

lav/s  enacted  by  the  proprietor's  authority  were  to  be  effec- 
tive without  the  sanction  of  the  king,  and  there  was  no  rneth 

od  provided  by  which  the  acts  of  Baltimore  in  the  colony 

(2) 
could  be  officially  taken  note  of  by  the  English  government. 

On  the  side  of  the  colony  the  proprietor  was  limited  by  the 
provision  requiring  the  assent  of  the  freemen  in  the  making 
of  laws;  otherwise  he  v;as  free  to  organize  the  government  in 
whatever  manner  he  might  choose.  Tvro    considerations  might 
operate  to  practically  nullify  tliis  limitation  also.   In  the 
first  place,  the  proprietor  was  given  the  power  of  issuing 
ordinances  unlimited  except  by  the  laws  of  England  and  the 
taking  away  of  life  or  property;  in  the  second  place,  the 
charter  contained  no  regulations  toxiching  the  time  or  manner 
of  assembling  the  freemen  for  legislation  or  as  to  who  were 
entitled  to  be  freemen. 

The  latitude  left  to  the  judgment  of  tlie  proprietor 
in  the  above  matters  together  with  the  power  expressly  be- 
stowed upon  him,  gave  him  an  almost  roj'-al  jurisdiction.   He 
was  granted  full  and  complete  judicial  authority,  empowered 
to  levy  war  and  conclude  peace,  to  exercize  martial  law  as 

(1)  Doyle,  p. 281. 

(2)  Chalmer's  Annals,  203  -  See  also  the  objections  raised 
by  the  Privy  Council  to  the  power  bestowed  on  Baltimore; 
Archives,  Council,  p. 17. 
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fully  as  any  captain-general  of  an  army,  to  levy  tgxes  di- 
rect and  indirect,  to  grant  cot  land  to  be  hold  of  himself 
and  not  of  the  king  in  opposition  to  the  statute  "Quia  Emp- 
tores",  and  to  erect  manors  with  coui-ts  baron.   Indeed,  had 
the  proprietor  taken  up  his  residence  •'.vithin  the  colony,  we 
should  have  been  compelled  to  regard  the  executive  there  not 
only  as  practically  independent  of  all  i-estraint  from  Eng- 
land, as  vyas  the  case  in  Massachusetts,  bi^t  also  as  inde- 
pendent of  the  freemen  so  far  as  concerned  the  source,  3cope, 

and  duration  of  his  authoritj^,  a  condition  which  coiild  not 

(1) 
have  arisen  in  either  Massachusetts  or  Virginia.    But  diir- 

ing  the  period  under  consideration,  the  proprietor  did  not 
visit  the  colony  in  person.  The  execvitive  in  Maryland  is, 
therefore,  to  bo  studied  as  in  Virginia,  as  controlled  and 
directed  from  England,  though  not  by  the  king. 

Leonard  Calvert  ,  the  brother  of  tlie  Proprietor  was 
appointed  the  first  Governor  of  Maryland.   His  first  commis- 
sion and  insti-uctions ,  naming  tv/o  persons  as  counsellors  or 

assistants,  were  issued  in  1534,  while  he  was  still  in  Eng- 

(2) 
land.    These  documents  are  not  in  existence  and  very  little 

in  known  concerning  the  character  of  the  government  before 

(3) 
the  commission  of  1637  v/-as  issued. 

(1)   V/hen  the  Mass. Company ,  v/liich  corresponded  roughly  to 
the  Proprietor  in  Md.  ,  moved  to  tb.e  colony,  it  necessarily 
became  dependent  for  its  existence  on  the  freemen,  as  already 
shovrn.  (over) 
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This  latter  instrument  renewed  the  appointment  of 

Leonard  Calvert  and  provided  very  amply  for  the  constitution 

(1) 
of  the  colonial  governnient.    Calvert  was  made  "Lieutenant, 

General,  Admiral,  Chief  Captain  and  Commander  of  the  Prov- 
ince" with  all  the  pov/'ers  usualljr  exercised  by  such  an  of- 
ficer.  A  council  of  three  was  appointed  to  consult  and  ad- 
vise v/ith  him.   He  was  instructed  to  call  an  assembly  of  the 
freemen  in  the  following  January,  and  was  empowered  to  sxam- 
mon  similar  assemblies  thereafter  at  his  pleasure  and  to  ad- 
journ and  dissolve  them  at  will.   The  commission  does  not 
state  expressly  whether  or  not  the  Governor  and  his  Coiincil 
were  to  be  members  of  the  Assembly,  but  it  seems  to  have 
been  undex-stood  that  such  was  tlie  intention,  for,  at  the 

first  assembly,  in  January,  1638,  they  were  present  and  the 

(2) 
Governor  presided.    No  mention  is  made  of  a  Governor's 

veto,  but  all  laws  and  acts  were   to  be  sent  to  the  Propri- 
etor for  confirmation.   The  Governor  was  empowered  to  issue 

(2)  Bozman,  Hist,  of  I.'d.  ,  Vol.11,  p. 26, 

(3)  It  is  known  that  an  assembly  of  the  colonists  was  held 
in  1635,  but  none  of  its  acts  have  been  preserved.   Chal- 
mers ,  210 ,  232. 

(1)  Archives,  Council,  47. 

(2)  Archives,  Assembly,  p. 2. 
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ordinances  which  wore  to  heive  the  same  force  as  laws  until 
revoked  by  the  Proprietor,  the  only  restriction  being  that 
they  must  not  extend  to  the  taking  av/ay  of  life  or  property. 
As  Chancellor,  the  Governor  was  entrusted  with  the  keeping 
of  the  seal  and  the  passing  of  all  v/rits  and  warrants  under 
it.   As  Chief  Justice,  he  via.3    instructed  to  hear  and  finally 
judge  all  civil  actions,  and  all  criminal  actions  except 
such  as  v/ere  capital,  as  fully  as  the  Proprietor  might  if  he 
were  present;  in  cases  touching  life  or  freehold  he  could 
act  only  v/ith  the  advice  of  the  Council  and  according  to 
laws  established  in  the  Province.   The  Governor  was  further 
given  full  power  to  pardon  all  crimes  and  offenses  except 
high  treason,  to  appoint  the  minor  officers  necessary  for 
the  administration  of  the  province,  to  choose  a  deputy  in 
his  place  when  he  left  the  colony,  and  to  confirm  grants  of 
land  as  fully  as  the  Proprietor  himself. 

By  this  commission  the  entire  administration  of  the 
colony  v/as  placed  under  the  control  of  the  Governor.   For 
tho^^gh  assemblies  of  the  freemen  were  contemplated,  the  fre- 
quency of  their  meeting  and  the  length  of  their  sitting  were 
matters  for  the  chief  executive  alone  to  determine.   Not 
only  this,  but  ample  means  were  provided  to  the  Governor  for 
carrying  on  the  government  almost  indefinitely  without  con- 
siilting  the  colonists.   In  short,  the  privileges  and  liber- 
ID   Archives,  Assembly,  p. 2. 
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ties  enjoyed  by  the  people  in  the  colony  were  not  due  to  ex- 
press and  positive  provisions  either  of  the  charter  or  of 
the  instructions  to  the  governors,  so  much  as  to  the  inten- 
tion and  determination  of  the  Proprietor  to  rule  the  colony 
in  accordance  vfith   the  principle  of  justice  and  the  wishes 
of  the  colonists.   Thus  while  he  kept  the  regulation  of  as- 
semblies jealously  subject  to  his  discretion,  as  a  matter  of 
fact,  they  were  called  regularly  at  intervals  of  one  or  two 
years  and  allowed  great  freedom  in  their  deliberation.   In 
1638,  the  Governor  was  empowered  to  give  assent  to  la'.vs  in 

the  name  of  the  Proprietor  v.'-hich  were  to  have  full  force  un- 

(1) 
less  and  until  repealed  by  the  Proprietor,    The  Governor 

claimed  and  exercised  the  right,  even  after  the  primary  as- 
sembly of  freemen  had  been  replaced  by  a  system  of  represen- 
tation, of  summoning  certain  persons  by  special  writ;   but 

(2) 
in  1647    this  menace  to  the  liberties  of  the  freemen  was 

removed  hy   resolving  the  assembly  into  two  houses  and  per- 
ls) 
mitting  the  deputies  of  the  people  to  sit  by  themselves. 

The  constitution  of  the  executive  as  thus  provided 
was  not  materially  altered  during  the  period  before  the  Res- 
toration.  New  commissions  were  issued  to  Leonard  Calvert  in 

(1)  Archives  ,.uwL^  32  -  March,  3S-9 ;  Doyle,  2R9. 

(2)  The  exact  date  is  doubtful.   Archives,  Ai*.  p. 261;  Chal- 
mers, 2li;  Bancroft,  I,  257. 

(3)  Archives,  Ai2.  p.^^  -  March,  38-9. 
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1642,1644,  in  almost  the  same  language  as  that  of  1637,  the 
only  change  of  impoi'tance  being  the  definite  and  express 
settlement  in  the  commission  of  1642,  of  the  relations  of 
the  Governor  to  the  Assembly.   He  was  to  be  "_in  the  assem- 
bly" and  in  the  name  of  the  Proprietor  to  assent  to  the  laws 

(1) 
passed.   This  clause  implies  that  he  had  the  right  of  veto. 

The  council  was  increased  to  five  and  its  members  made  mag- 

(2) 
istrates  with  power  to  arrest  and  commit  to  jail.    The  com- 
mission to  William  Stone  in  1648  somewhat  enlarged  these  . 

powers  by  permitting  him  to  add  to  the  council  t-.YO  or  three 

(3) 
persons  of  his  own  choosing.    In  all  subsequent  coinmissions 

before  1560,  this  commission  to  Stone  was  cited  in  fixing 

the  powers  of  the  Governor. 

The  judicial  fixnctions  of  the  Governor  were  one  of 

the  chief  sources  of  his  influence.   With  his  co^^ncil,he 

constituted  the  supreme  court  of  the  colony  to  which  appeals 

were  possible  from  every  inferior  court.   He  appointed  all 

judges  and  commissioners  for  the  lower  courts  and  for  spe- 

(4) 
cial  courts  to  hear  particular  cases.    In  civil  cases  the 

jurisdiction  of  the  Governor  and  Council  was  final;  in  crim- 
inal cases  touching  life  or  limb  they  were  to  be  assisted  by 

(1)  Coiincil,  p. 110  -  The  exact  v/ords  are:"",!!!  every  general 
assembly  to  be  by  him  summoned  *  *  *  *  in  our  name,  stead, 

&  place ;  to  give  assent  and  consent  ii.nto  all  such  laws  and 
ordinances  as  he  shall  think  fit  and  necessary  *  «  •  •  and 
which  shall  be  consented  unto  by  the  freemen. " 

(2)  Archives,  Council,  114.  (over) 
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a  jury  of  twelve.   "As  admiral,  the  Governor  was  to  preside 
over  the  admiralty  court;  as  chancellor,  over  the  chancery 

court,  and  by  special  coniinission  over  the  so-called  praeto- 

(1) 
rial  court  of  St.  Mary's.    He  v/as  also  to  act  as  .judge  in 

the  county  court  of  St,  Mary's  with  commissioners  appointed 
by  the  Proprietor. 

A  great  deal  of  coi-respondence  was  carried  on  be- 
tween the  Proprietor  and  the  Governors.   Many  commissions 
were  issued  to  tlie  various  officers  in  the  colony,  such  as 
Secretary,  Keeper  of  the  Records,  Surveyor,  etc.,  the  ap- 
pointment of  v/hom  v/as  carefully  retained  by  the  Proprietor. 
In  fact  Lord  Baltimore  shov/ed  himself  at  all  times  vigilant 
that  his  hold  upon  the  administration  of  the  colony  should 
be  in  no  wise  weakened.   Only  by  the  constantly  aggressive 
attitude  of  the  assembly  were  the  rights  of  that  body  more 
and  more  clearly  recognized  and  defined,  and  thus  the  scope 
of  the  Governor's  power  gradually  narrowed. 


(3)  Archives,  Council,  p. 201. 

(4)  Archives,  Assembly,  p. 147,'  97, 

(1)   Doyle  -  298. 
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Chapter  III. 
THE  rjffiXHOD  AilD  EXTENT  OF  ADMINISTRATIVE  CONTROL 
EXERCISED  BY  ENGLAND. 

The  development  of  the  colonies  before  the  Restora- 
tion v/as  the  r-esult  of  the  neglect  rather  than  the  care  of 
the  English  Government.   The  King  was  too  much  occupied  with 
maintaining  his  position  in  England  to  be  able  to  carry  out 
any  well  inatiired  policy  in  regard  to  the  affairs  of  the  set- 
tlements struggling  for  existence  in  America.   As  often  as 
he  attempted  to  reduce  them  to  closer  supervision,  internal 
troubles  had  prevented.   In  1642,  v/hen  the  democratic  ten- 
dencies of  Virginia  had  been  c'lecked  by  the  recall  of  the 
charter  and  the  mode  of  controlling  the  colony  was  still 
under  consideration,  Janes  I,  died  and  left  his  son  the  in- 
heritance of  a  Parliamentary  struggle  and  the  prospect  of  a 
vmr  with  Spain;   in  1635,  when  the  liberties  of  Massachu- 
setts were  threatened,  the  Scottish  resistance  to  Laud's 
Prayer  Book  led  to  the  calling  of  the  Long  Parliament  and 
the  Civil  Y/ars,   Nevertheless,  steps  were  taken  from  time  to 
time  to  regulate  and  systematize  the  administration  of  the 
colonies.   In  general,  the  methods  employed  for  this  purpose 
during  the  period  ixnder  consideration  did  not  differ  from 
that  applicable  to  other  affairs  of  the  realm.   The  Privy 
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Council  in  its  regular  sessions  transacted  colonial  along 
with  domestic  and  foreign  business.   In  addition  to  this 
special  commissions  wore  appointed  from  time  to  time  to  in- 
vestigate particular  matters. 

The  first  of  these  special  committees  was  that  of 

(1) 

1623,  appointed  by  the  Privy  Council  at  the  king's  command. 

It  vfas  composed  of  Sir  William  Jones  and  six  others  who  were 
given  "full  Power  and  Authoritie  to  view,  peruse  and  consid- 
er ell  Letters-Patent ,  Chai-ters,  Proclamations,  Commissions 
and  other  Acts;  all  Warrants,  Records,  Books,  Accounts,  En- 
tries, and  other  Y/ritings  whatsoever  concerning  the  said 
Colonies  or  Plantations  or  concerning  the  several  Companios  or 
Corporations;"  to  determine  wliether  such  charters  have  been 
violated;  to  investigate  all  expenditures  of  money  in  the 
colonies;  to  examine  the  laws  made  and  the  mode  of  govern- 
ment in  use;  to  summon  and  examine  under  oath  all  v;itnesses 
necessary  for  the  above;  "to  certify  unto  the  said  Lords  and 
others  of  the  Privy  Council,  from  Tjnno  to  Tyme ,  your  pro  - 

ceedings  therein;  to  the  End  that  such  further  order  may  be 

(2) 
given  therein  as  shall  be  fitt." 

(1)  State  Papers,  Colonial,  April  17,13,  1623,  p. 44  -  The 
Commission  is  in  L'azard,  1 ,  155. 

(2)  The  real  object  of  this  commission  was  undoubtedly  to 
check  the  democratic  tendency  of  the  A''a.Co.  which  had  been 
manifested  in  the  election  of  Sir  Edw.  Sandys  to  the  Treas- 
urership  in  1619  -  Stith,  159. 
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At  the  same  time  that  this  commission  was  cai-rying 
on  its  investigations  the  Privy  Council  continued  to  trans- 
act colonial  business  in  its  regular  sessions,  the  king  fre- 
quently urging  the  councillors  "diligently  and  daily  to  at- 
tend to  the  business  of  Virginia  until  it  be  fullv  agreed 

(1) 
and  concluded."    Rules  were  set  dovm  "for  the  bettering  of 

the  government  in  Virginia",  pointing  out  reforms  and  im- 
provements to  be  made,  and  directing  the  officers  in  the  col 

ony  to  be  subject  in  all  things  to  the  instructions  of  the 

(2) 
Privy  Council.    These  proceedings  continued  until  the  tv.'en- 

tieth  of  October,  1623,  v/hen  the  commissioners  reported  ad- 
versely to  the  colony,  representing  its  condition  as  very 

(3) 
unfavorable.    Accordingly  after  an  opinion  had  been  deliv- 

(4) 
ered  by  the  attorney-general  to  the  king,   the  Privy  Council 

(5) 
ordered  the  Virginia  Company  to  surrender  its  charter.   The 

king  then  assumed  direct  control  of  tb.e  colony  and  expressed 
his  intention  of  going  back  to  the  double  council  system, 
consisting  of  a  Governor  and  twelve  assistants  resident  in 
England  and  subject  to  the  Privy  Council,  who  were  to  ap- 
point a  second  Governor  and  twelve  assistants  for  the  col- 
li)  State  Papers,  Colonial,  July  30,  lG23,p.47  -  f^ay  22, p. 46 

(2)  "     "         "        "    2,  1623,  p. 48  -  July  3, p. 48 

(3)  Colonial  Papers,  Oct.  S  and  15,  1623,  p. 52  -  Also  the 
preamble  of  the  Commission  to  Wyatt ,  Aug, 26,  1624. 

(4)  Colonial  Papers,  July  31,  1623,  p. 51. 

(5)  "       "      Oct. 17  and  20,  1623,  p. 52. 
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(1) 
ony»    This  was  not,  hov/ever,  carried  out;  instead,  a  spe- 
cial committee  of  the  Privy  Council  v/-as  appointed  June  24, 

1624  to  advise  with  the  king  concerning  the  best  mode  of 

(2) 
governing  the  colony. 

This  committee  was  composed  of  Lord  Mandeville,  Pres- 
ident of  the  Privy  Council,  and  over  fifty  other  lords, 

(3) 
councillors,  aldermen  of  London,  and  merchants.    They  were 

given  full  power  to  do  anything  which  the  late  Treasurer  and 
Company  of  Virginia  might  have  done;  any  six  of  them  could 
give  orders  for  the  seizing  of  the  public  property  of  the 
Company,  sending  supplies  to  the  colony,  the  management  of 
the  government,  and  the  regulation  of  trade  and  traffic. 
They  were  to  continue  in  power  during  the  king's  pleasure, 
and  v/ere  to  take  charge  of  the  Seal  and  all  records  and 

books  of  the  Company.   This  conimittee  met  every  Thursday  at 

(4) 
Sir  Thomas  Smith's  house.    Most  of  the  business  of  the  col- 
ony novf  passed  through  its  hands,  although  the  Privy  Council 

(5) 
continued  to  bo  consulted  on  important  matters. 

The  appointment  of  a  standing  committee  in  the  Privy 
Council  with  such  powers  and  instructions  as  this,  indicates 

(1)  Colonial  Papers,  Oct.S,  1623. 

(2)  "       "   June  24,  1624,  p. 62. 

(3)  The  Commission  is  given  in  Hazard,  I,  p. 183. 

(4)  State  Papers,  Colonial,  July  3,  1624,  p. 64. 

(5)  Colonial  Papers,  July  IS,  1624,  p. 64  -  July  26,  July 
31,  Nov.  28,  p. 70,  Pec.  13,-  Feb.  23,  1625,  April,  1625, etc. 
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that  the  king  was  determined  not  to  allow  the  colony  again 

to  pass  from  his  control.   The  affairs  of  the  late  Virginia 

Company  had  not,  however,  been  definitely  settled  as  yet, 

and  there  were  many  persons  who  were  still  petitioning  for 

(1) 
its  reestablishment .    especially  to  investigate  the  claims 

of  these  petitioners  and  to  consider  of  ways  and  means  for 
the  management  of  the  colony  that  the  king  appointed  a  new 
commission  in  1631.   It  consisted  of  the  Earls  Dorset  and 
Danby  and  twenty-one  others,  and  was  given  powers  very  sim- 
ilar to  the  commission  of  1623.   The  commissioners  were  es- 
pecially instructed,  however,  after  having  gathered  all  the 
information  possible,  to  submit  their  conclusions  to  the 

king  in  the  form  of  definite  propositions  for  the  government 

(2) 
of  the  colony.    The  commission  also  heard  petitions  and  ap- 

(3) 
peals  frori  the  justice  of  the  courts  in  Virginia.    After 

many  "Serious  consultations"  a  report  was  made  on  the  first 
of  November,  1631,  recommending  that  the  charter  he  renewed 
for  a  council  in  London  and  a  Governor  and  Council  for  Vir- 
ginia, both  of  which  the  king  should  appoint,  and  recommend- 
ing that  the  Virginia  Company  be  reincorporated  and  all  its 

(4) 
powers,  rights,  and  privileges  respected.    This  report  was 

(1)  Colonial  Papers,  April,  1625,  p. 73  -  Aug. 14,  1633,  p. 
171  -  r?.ay,  1637,  p.  253. 

(2)  Hay  24,  1631,  p. 130  -  The  Commission  is  printed  ir.  full 
in  Hazard ,  I ,  312. 

(3)  Colonial  Papers,  Aug. 20,  1631,  p. 133. 

(4)  "         "    Kov.  1631,  p. 136. 
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not  adopted,  ho'.vever,  the  chief  consideration  against  it  be- 
ing that  the  Virginia  Company  had  previously  spent  most  of 

(1) 
its  time  "in  invectives  one  against  another". 

Up  to  this  time  the  Privy  Council  had  bsen  the  real 
controlling  agency,  the  commissions  appointed  having  in  view 
generallj'"  some  special  consideration  in  regard  to  Virginia. 
But  in  1635,  there  began  to  be  taken  by  the  English  Govern- 
ment a  more  comprehensive  view  of  colonial  interests  in 
America.   A  governing  board  v^as  appointed  which  was  to  in- 
clude v;ithin  its  jurisdiction  all  the  settlements  in  Ameri- 
ca, and  to  which  was  entrusted  full  power  to  revoke  char- 
ters, enact  lav;s ,  and  establish  courts.   This  commission  in- 
cluded many  of  the  highest  officers  of  state;  at  its  head 
was  William  Laud,  Archbishop  of  Canterbury;  among  its  mem- 
bers vrere  the  Lord  Keeper,  the  Archbishop  of  York,  the  Lord 
High  Treasurer,  and  eight  other  high  officers  of  state.   Its 
instructions  gave  it  the  practically  sovereign  powers  of 
"making  laws  and  orders  for  the  government  of  the  English 
colonies;  of  imposing  penalties  and  punishments  for  ecclesi- 
astical offenses;  of  removing  Governors  and  requiring  an  ac- 
count of  their  government;  of  appointing  judges  and  magis- 
trates and  establishing  courts;  of  hearing  and  determining 
(1)   Colonial  Papers,. Nov.  1631,  p. 136. 
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all  manner  of  complaints  from  the.  colonies;  of  judging  the 

validity  of  all  charters  and  patents,  and  of  revoking  all 

(1) 
those  unduly  or  surreptitiously  obtained." 

The  immediate  object  of  the  creation  of  this  commis- 
sion v/as  to  check  the  grov/th  of  Puritanism  which  had  been 
greatly  fostered  in  the  colonies  by  the  increased  emigration 
of  non-conformists  under  the  personal  r-ule  of  Charles  I.,  af- 
ter 1629.   It  was  a  part  of  that  policy  of  Charles  I., backed 
by  such  counsellors  as  Laud  and  Strafford,  which  was  intend- 
ed to  reduce  the  administration  of  the  entire  realm  to  the 
immediate  surveillance  of  the  king.   It  was  so  framed,  in 
placing  the  entire  colonial  system  under  the  jurisdiction  of 
one  body  which  could  change  or  abolish  at  will  any  existing 
institution,  as  to  introduce  a  vigorous   and  arbitrary  pol- 
icy into  colonial  administration  and  reduce  the  whole  to  a 
uniform  method.   The  colonial  executive  must  be  made  to  con- 
form to  English  principles  and  be  dependent  upon  authority 
in  England.   This  was  already  the  case  in  Virginia  and  Mary- 
land, but  it  v/as  not  trtie  of  Massachusetts.   It  v;as ,  there- 
fore, secondarily  at  least,  to  check  the  spirit  of  independ- 
ence which  accompanied  the  growth  of  Puritanism  in  Hew  Eng- 
land, that  the  commission  was  created,  though  it  did  not  re- 
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fer  expressly  to  any  one  colony  more  than  another. 

The  commissioners  at  once  attempted  to  put  these 
principles  into  operation  by  setting  a  Governor- in-Chief 
over  the  New  England  colonies.   New  England  was  divided  into 
twelve  provinces,  a  council  of  ten  appointed  for  each,  and 

Sir  Ferdinando  Gorges  made  Governor-General  and  Captain  John 

(1) 
Mason  Vice-Admiral   over   the  whole,        Btit   owing   to   mismanage- 

(2) 
ment  nothing  came  of  this  project.    In  this  affair  and  oth- 
er dealings  with  Massachusetts  which  followed,  the  commis- 
sioners met  the  determined  opposition  of  the  General  court, 

by  which,  and  not  by  the  Governor,  the  policy  of  Massachu- 

(3) 
setts  was  really  shaped.    And  this  attitude  was  stubbornly 

maintained  hy   the  colonists  because  they  desired  to  keep 
their  chief  executive  independent  of  all  authority  outside 
the  colony,  excejjt  a  nominal  allegiance  to  the  Mother  Coun- 
try,  '^en  the  demand  v/as  made  for  their  charter  they  an- 
swered that  they  did  not  wish  to  surrender  it,  because  they 

would  "be  bo\ind  to  receive  such  a  Governor  and  such  orders 

(4) 
as  should  be  sent"  to  them, 

(1)  V/inthrop  I,  192,276,269;  State  Papers,  Colonial,  July 
23,  1637,  p. 256;  June  22,  1635,  p. 210;  Oct.l,  p. 214;  Nov. 26, 
This  vms  just  after  the  surrender  of  the  Plymouth  charter. 

(2)  Chalmers,  p. 162. 

(3)  When  the  demand  was  first  made  for  the  charter,  the 
magistrates  excused  themselves,  "that  it  could  not  be  done 
but  by  a  general  court  which  v/as  to  be  holden  in  September 
next."  Winthrop  I,  163. 

(4)  Winthrop  I,  323,329.  The  answer  and  petition  of  the 
court  is  given  in  full  in  Hubbard,  Hist  New  Eng,  p. 268, 
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The  result  was  a  "quo  wai'ranto"  against  the  charter, 

which  was  only  stayed  from  execution  bv  internal  complica- 

(1) 
tions  in  England.    In  other  words,  the  commission  of  1634, 

one  object  of  v/hich  was  to  establish  a  uniform  system  of  ad- 
ministration throughout  the  colonies  by  bringing  their  chief 
executive  officers  under  immediate  control  from  England, 
failed  to  accomplish  its  purpose  by  reason  of  the  inability 
of  the  king  to  maintain  his  independent  position  at  home. 
The  Nev/  England  system  was  thus  given  a  new  lease  of  life. 

Though  this  project  failed,  the  commission  continued 

to  transact  colonial  business  alonsr  with  sub-cOMiiittees  of 

(2) 
the  Privy  Council,  until  the  outbreak  of  the  Civil  War.    In 

1643,  after  Parliament  had  gained  control  of  affairs  in  Eng- 
land, it  assumed  the  administration  of  the  colonies  and  .ap- 
pointed a  board  of  commissioners  at  the  head  of  which  was 
the  Earl  of  Warwick  with  the  title  of  Governor-in-Chief  and 

(1)  Proceedings  were  carried  on  against  the  Governor,  Dep- 
uty-Governor, assistants,  and  corporation  of  Massachusetts 
Bay  in  the  Coiirt  of  King's  Bench  from  Trinity  tei*m,  1635,  to 
Easter  term,  1636,  ending  in  a  judgment  against  the  Corpora- 
tion and  an  order  from  the  Privy  Council  requiring  the  At- 
torney-General to  call  in  the  charter.   State  Paper,  Colo- 
nial, f'ay,  1637,  p. 251.   The  letter  from  the  commission  to 
the  Governor  of  Massachusetts  citing  these  proceedings  and 
demanding  that  the  charter  be  sent  to  England  may  be  seen  in 
Hubbard  -  Hist. New  Eng. ,  p. 268.   An  opinion  of  the  Crown 
lawyers  in  1678,  held  that  "  neither  the  Q,uo  Warranto  was  so 
brought,  nor  the  judgment  thereon  so  given,  as  could  caiise  a 
dissolution  of  the  Charter".   Chalmers,  pp.  162,439. 

(2)  Colonial  Papers,  1638,  July  15,27,  p. 281;  1639,  July 
30,  and  Aug.  10,  p. 301. 
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(1) 
Lord  High  Admiral  of  all  the  colonies  in  America.    The  pow- 
ers best07,'ed  on  this  board  were  similar  to  those  conferred 
in  1634,   The  commissioners  were  instructed  to  "provide  for, 
order,  and  dispose  of  all  things  which  they  shall  from  time 
to  time,  find  most  fitt  to  the  well-governing  of  the  said 
plantations."   This  grant  included  the  pov/er  of  appointing, 
instructing  and  removing  all  governors,  councillors,  and 
other  officers.   The  colonies  were  ordered  not  to  receive 
any  commander  or  agent  but  such  as  had  been  approved  by 
their  commissioners.   Under  this  authority  Warwick  and  his 
associates  issued  patents  for  lands,  provided  for  the  main- 
tenance of  religion, appointed  governors,  and  regulated 

(2) 
trade. 

This  organization  continued  until  the  establishment 

of  the  Commonwealth,    v/-hen  the  Privy  Council  was  replaced 

by  the  Council  of  State  appointed  by  Parliament,  February 

(3) 
13,  1649.    After  this,  dovm  to  the  Restoration,  colonial 

matters  passed  through  the  hands  of  this  Council  or  through 

(4) 
its  coMuittee  for  America,   or  the  Commissioners  of  Admi- 
ts) 
ralty,   subject  at  all  times  to  the  instruction  and  orders 

(1)  Hazard,  I,  p. 533;  Chalmers,  175. 

(2)  Colonial  Paper,  Dec.  10,  1643;  March  14,  1644,  p. 325; 
Oct. 23,  1644,  p.  326;  Nov.  2®I,  1643,  p. 324;  Dec,  11,  1646, 
p. 327. 

(3)  Gardiner,  Documents  of  Puritan  Revolution,  p. 291. 

(4)  Colonial  Papers,  Dec.  1,  and  Aug.  13,  1657. 

(5)  "       "     Oct.  19,  and  April  17,  1650. 
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(1) 

of  Parliament. 

The  supremacy  of  the  Commonwealth  was  not  at  once 
recognized  by  Maryland  and  Virginia.   Accordingly  a  fleet 
was  sent  oixt  by  Parliament  to  reduce  the  colonies  to  subjec- 
tion.  The  officers  to  v/hom  this  task  v/as  entrusted  were  em- 
powered to  reduce  all  plantations  within  the  Chesapeake  Bay, 
although  only  Virginia  was  expressly  mentioned.   They  were 
to  p^^blish  the  Book  of  Common  Prayer,  and  the  Act  of  Parlia- 
ment against  kingship,  and  assume  the  administration  of  the 

affairs  of  the  colony,  subject  to  the  provision  that  the 

(2): 
burgesses  v/ere  to  be  permitted  to  assemble  for  government. 

Upon  the  appearance  of  this  fleet  Virginia  at  once  submit- 
ted.  An  indemnity  was  granted  to  Governor  Berkley  and  his 

Council,  and  articles  dravm  up  for  the  recognition  by  the 

(3) 
Assembly  of  the  supremacy  of  Parliament.    An  important 

change  w^as  made  by  this  agreement  in  the  relative  positions 
of  the  Governor  and  Assembly.   It  v/as  arranged  that  the  Gov- 
ernor, Secretary   and  Council  should  be  chosen  by  the  commis- 
sion of  Parliament  acting  with  the  House  of  Burgesses,  and 
that  they  should  govern  according  to  instructions  from  Par- 
liament, the  known  laws  of  England,  and  the  acts  of  the  As- 

(4) 
sembly,  with  such  powers  as  the  Assembly  should  appoint. 

(1)  For  acts  of  Parliament  respecting  Am. from  1640  to   1656 
see  Hazard,  I,  p. 633. 

(2)  Colonial  Papers,  1651,  Sept. 26,  Hazard,  I,  p. 556. 

(3)  Hazard,  I,  pp. 560, 562.        (4)   Henning ,  I,  p. 371. 
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It  was  further  provided  that  the  election  of  all  officers 
belonged  to  the  Burgesses  and  that  the  Governor  and  Council 
shotild  be  members  of  the  Assembly,   By  this  change  the  ex- 
ecutive became  the  creature  of  the  legislature,  which  de- 
clared in  1658  and  again  in  1660  that  the  supreme  power  of 
Virginia  v;as  resident  in  the  General  Assembly  and  that  all 
writs  should  issue  in  its  name  until  further  orders  be  re- 
ceived  from  England.     Though  this  assumption  of  pov/er  was 
entirely  swept  away  by  the  Restoration  and  the  executive 
brought  back  to  its  former  position,  it  is  interesting  to 

note  that  for  this  brief  space  at  least  the  Governor  of  Vir- 

(2) 
ginia  was  chosen  v/ithin  the  colony. 

In  Maryland,  the  commission  which  accompanied  the 

fleet  effected  a  compromise,  March,  1652,  by  which  Governor 

Stone  and  three  of  his  council  were  to  continue  in  office 

(3) 
until  further  orders  could  be  obtained  from  England.    But 

Lord  Baltimore,  having  in  the  meantime  recognized  the  au- 
thority of  Parliament  and  the  Protector,  claimed  that  his 
title  to  Maryland  was  as  valid  under  Parliament  as  under  the 

king,  and  ordered  Governor  Stone  to  issue  all  patents  and 

(4) 
writs  in  his  name.    This  was  contrary  to  the  agreement  with 

(1)  Kening ,  I,  p. 371. 

(2)  Beside  Richard  Bennet .chosen  in  1552  by  the  commission- 
ers, three  other  Governors  were  chosen  by  the  Assembly,  dur- 
ing this  period,  for  terms  of  one  or  tv;o  years. 

(3)  McMahon,  p.20ST        (4)   Doyle,  p. 307. 
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the  coiiimissioners.   The  rosult  was  a  struggle  between  Gov- 
ernor Stone  and  the  commissioners,  the  deposition  of  Stone, 

(1) 
and  the  placing  of  the  Governership  itself  in  commission. 

Ten  men  v/ere  appointed  to  whom  were  given  conjointly  the 
power  to  hold  courts,  summon  assemblies,  issue  writs  and 
warrants,  and  conduct  the  governnient  according  to  the  law  of 
England.   A  resolution  was  then  passed  dispensing  with  the 
oath  of  Allegiance  to  the  Proprietor.   This  government  con- 
tinued two  years,  but  is  of  no  great  importance  in  the  his- 
tory of  the  executive,  for,  during  this  time  the  governor- 
la) 
ship  was  constantly  in  dispute,   and  by  the  Protector's  re- 
cognition of  the  rights  and  title  of  Baltimore  in  November, 
1657,  the  executive  in  the  colony  was  returned  to  its  former 
position  dependent  upon  Lord  Baltimore  alone, 

Massachusetts  acknowledged  the  authority  of  the  Com- 
monwealth as  early  as  1651  in  a  petition  to  Parliament  and 

Council,  begging  that  their  government  be  not  changed  but 

(3) 
allov/ed  to  continue  as  then  established.    The  relation  of 

the  colony  to  England  had  assumed  a  somewhat  anomalous  posi- 
tion since  the  outbreak  of  the  Civil  War.   Being  popular  in 
its  sympaties  it  at  once  sided  with  Parliament  in  tho  strug- 


(1)  Archives,  Council,  p. 311. 

(2)  On  July  10,  1656,  Baltimore  issued  a  commission  to  Fen- 
dall  as  Governor,  and  appointed  a  council  on  the  basis  of 
former  commissions. 

(3)  Hutchinson,  I,  appendix  pp.  448,450. 
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gle ,  and  in  1644  a  lav/  was  passed  making  it  a  crime  for  any 

person  in  the  colony  to  use  his  influence  in  favor  of  the 

(1) 
king  and  against  Parliament.    Yet,  while  admitting  their 

allegiance  to  England,  they  refused  to  admit  appeals  to  Par- 
liament, on  the  ground  that  their  charter,  in  conferring  the 
right  to  correct,  punish,  pardon,  rule,  and  govern,  implied 
a  "perfection  of  parts",  and  a  "self-sufficiency  not  requir- 
ing any  other  power  in  the  way  of  a  general  Governor  to  com- 

(2) 
plete  the  government."   They  defined  their  allegiance  as 

similar  to  that  of  the  IlaUse  towns  to  the  Empire,  or  Norman- 
dy and  Gascony  to  France,  where  there  was  no  dependence  in 
point  of  government.   On  the  same  ground  they  refused  to  ac- 
cept a  new   charter  from  Parliament  in  1646,  as  later  from 
Cromwell  in  1655,  because  it  would  mean  a  surrender  of  their 
old  one.   But,  v/hile  thus  clinging  to  their  old  charter  as 
the  foundation  of  their  government,  the  colonists  failed  to 
see,  what  was  at  once  apparent  to  one  accustomed  to  bixsiness 
in  England,  that  there  was  a  wide  difference  between  their 

practice  under  the  charter,  and  the  meaning  of  that  instru- 

(3) 
ment  itself  in  principles  of  English  jurisprudence. 

When,  hov/ever,  the  appeals  of  Samuel  Gordon  and  Wil- 
li)  Records,  II,  p. 69. 

(2)  Winthrop,  II,  p. 341. 

(3)  Bancroft,  I,  p. 384. 
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liam  Vassel  brought  the  question  of  the  jurisdiction  of  Par- 
liament to  a  direct  issue,  the  general  covi.rt ,  while  protest- 
ing, fo'und  it  convenient  to  recognize  the  authority  of  \Yar- 

wick  and  the  commissioners  of  Parliament  and  to  obey  their 

(1) 
orders.    This  is  as  far  as  Parliament  went  in  asserting  its 

authority  over  the  colony.   The  next  year,  1547,  after  an 

explanation  of  the  state  of  the  case  by  Mr,  Winslow,  the 

agent  of  the  colony,  in  England,  the  commissioners  declared 

that  they  did  not  intend  by  their  former  action  to  encourage 

(2) 
appeals  or  restrict  the  jurisdiction  of  the  colony.    And 

after  the  establishment  of  the  Commonv/ealth ,  Cromwell,  while 

urging  the  colony  to  accept  a  now  charter,  did  not  attempt 

to  interfere  in  their  domestic  affairs, or  molest  their  form 

(3) 
of  government. 


(1)  Winthrop  -  II,  p,345,-  Records,  II,  242  -  For  the  Gor- ■ 
don  case,  see  Records  II,  51,52;  Winthrop  II,  pp,  171,172, 
319. 

(2)  Y/inthrop,  II,  p,389  -  The  Commissioners  declared  their 
intention  "to  leave  you  with  all  that  freedom  and  latitude 
that  may,  in  any  respect,  be  duly  claimed  by  you." 

(3)  It  is  probable  that  Cromwell  interf erred  in  Parliament 
in  behalf  of  the  colony.   There  is  no  positive  evidence  of 
this,  but  it  appears  from  a  letter  of  his  to  Cotton,  and  in 
his  proposals  to  remove  the  colony  to  Jamaica.   See  Barry  I. 
p. 344  -  This  last  proposal  of  the  Protector  was  refused  by 
the  colony  in  a  letter  addressed  to  him  in  1654, 
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Chapter  IV. 

TtlE  RELATION  Off  TI£E  EXECUTIVE 
TO  TPIE 
LEGISLATIVE  ASSEMBLIES. 

In  treating  of  this  subject  the  object  will  be  to 
indicate  the  steps  by  which  the  scope  of  executive  power  in 
the  colonies  y/as  limited.   T/e  have  seen  the  Governors  inves- 
ted v/ith  a  very  comprehensive  range  of  functions  embracing 
all  the  departments  of  gevernment.   There  soon  grew  up  a 
popular  opposition  to  this  extreme  executive  prerogative;  to 
to  the  manner  in  which  it  was  administered  by  the  Governors, 
as  v,'9ll  as  to  the  mere  fact  that  power  was  so  concentrated 
that  it  might  be  exercised  to  the  disadvantage  of  the  colo- 
nists.  The  main  points  on  which  this  opposition  hinged  have 

(1) 
already  been  pointed  out.    In  general  it  may  be  said  that 

the  basis  of  the  whole  struggle  was  the  desire  of  the  colo- 
nists to  establish  a  separate  legislative  body  which  should 
be  entirely  representative  of  colonial  interests;  to  obtain 
for  this  body  an  independent  field  of  action;  and  then  to 
assert  for  it  entire  independence  of,  and  control  over,  every 
other  body  in  the  colony. 
(1)   Introduction,  ch.  I.  p. 12 
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In  Virginia,  opposition  to  the  Governors  had  no  def- 
inite form  until  the  legislative  body  had  been  constituted. 
The  first  attempt  of  the  burgesses  to  limit  the  authority  of 
the  Governors  was  the  act  of  1624  to  prohibit  the  levying  of 
any  tax  or  imposition  on  lands  or  commodities  v/ithout  the 
consent  of  the  assembly,  and  providing  that  such  tax  v/hen 
collected  could  be  expended  only  in  accordance  with  their 
appropriation.   At  the  same  time  the  Governor  v/as  forbidden 

to  withdraw  any  person  from  private  labor  for  any  service  or 

(1) 
purpose  of  his  own.   Previous  to  this  time,  the  Governors 

had  lased  their  power  of  levying  men  and  money  for  the  build- 
ing of  forts  and  houses  in  an  arbitrary  and  offensive  man- 

(2) 
ner.    The  next  occasion  for  dispute  between  the  two  branch- 
es of  the  government  was  of  a  more  serious  nature.   The  re- 
sistance to  Governor  Harvey  in  1635  arose  from  a  dispute 
over  the  claims  which  Lord  Baltimore  made  to  Kent  Island, 
which  had  been  settled  by  colonists  from  A^'irginia.   It  il- 
lustrates very  clearly  the  natural  difference  between  the 
interests  of  a  royal  Governor  and  those  of  the  colonists. 
Lord  Baltimore  and  Governor  Harvey  were  both  courtiers;  this 
explains  the  reason  why,  in  a  dispute  betv/een  Baltimore  and 
the  Virginia  planters  of  Kent  Island,  Harvey,  the  Governor 

(1)  Kenning,  I,  p. 124  -  March,  1624. 

(2)  Ch.-iLmers,  pp.  64,77. 
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of  Virginia,  is  found  siding  with  Baltimore.   For  this 

course  of  action  he  gained  not  only  the  thanks  of  Baltimore, 

but  also  the  favorable  notice  of  the  king,  who  reminded  him 

that  his  service  in  this  respect  was  very  "acceptable".   The 

Secretary  of  the  Privy  Council  also  wrote  conmending  his'  du- 
ll) 
tiful  obedience  to  his  sovereign's  commands. 

The  colonists  did  not  concur  in  this  approval  of 

Harvey's  actions,  however,  but  did  not  at  once  give  vent  to 

their  displeasure.   Another  cause  for  trouble  nov/  arose.   In 

September,  1633,  the  king  had  commissioned  Thomas  Young  to 

«n  (3) 

lead  exploring  party  into  the  uninhabited  parts  of  Virginia. 

In  carrying  out  this  commission.  Young  had  occasion  to  em- 
ploy a  ship-carpenter  in  Virginia  to  make  some  repairs;  in 

this  transaction  he  became  engaged  in  some  contention  with 

(3) 
a  certain  Captain  Matthews.    In  settling  the  dispute.  Gov- 
ernor Harvey  again  decided  against  the  colonists  of  Virginia 

and  in  favor  of  the  king's  commissioners,  for  which  he  was 

(4) 
again  commended  by  the  Privy  Council.   But  this  time  the 

colonists  were  not  to  be  overawed;  at  a  council  meeting  Har- 

vey  was  arrested,  deprived  from  his  office,  and  compelled  to 

(5) 
embark  for  England,  there  to  ansv/er  the  charge  of  treason. 

(1)  State  Papers,  Colonial,  p. 189-1634  Sept.  15,18,29. 

(2)  Colonial  Papers ^  1634.  Sept.  25,  p. 171. 

(3)  Colonial  Papers,  1634,  Jiily  10,  p. 183. 

(4)  "       "      1635,  May  22,  p. 208. 

(5)  "      "     1635,  -July,  p. 212. 
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A  meeting  of  the  assembly  v/as  then  called  in  v/hich  the  ac- 
tion of  the  council  was  ratified,  and  Captain  John  West  cho- 

(1) 
sen  Governor  until  the  king's  pleasure  could  be  ascertained. 

Harvey  v/as  charged  with  usurping  power  in  four  ways: 

by  acting  without  the  assent  of  his  council;  by  restraining 

trade  with  Maryland;  by  making  peace  with  the  Indians;  and 

by  instigating  the  Marylanders  against  the  inhabitants  of 

(2) 
Kent  Island.    According  to  Harvey's  own  account  the  causes 

of  the  trouble  were  three:  the  expectation  aroused  by  let- 
ters from  Sir  John  V/olstenholme  of  a  change  of  Governor  and 
a  renewal  of  the  Virginia  corporation;  the  personal  grudge 
of  John  Pott  because  he  had  been  superseded  in  the  office 

of  Governor  by  Harvey;  and  the  mutinous  conduct  of  several 

(3) 
members  of  the  council.    But  whatever  the  real  merit  of  the 

case,  as  might  have  been  expected,  the  colonists  were  forced 

to  submit.   Harvey  was  vindicated,  recommissioned  Governor 

with  the  same  powers  as  before,  and  sent  back  to  the  colony 

(4) 
in  one  of  the  king's  private  vessels.    ?/hile,  on  the  other 

hand,  five  of  his  opponents  were  sent  to  England  for  trial. 

where  one, at  least,  was  for  some  time  imprisoned  in  the 

(5) 
Pleete. 

(1)   Henning,  I,  p. 223.     (2)   Matthews  to  Wolstenholm, Co- 
lonial Papers,  1635,  May  25;  p. 208, 

(3)  Hai^vey's  Declaration,  Colonial  Papers,  1635,  July ;p. 212. 

(4)  Colonial  Papers,  1635,  Feb. 15 ,p. 221 ;1636 .April  2, May  17 
p. 232. 

(5)  Colonial  Papers,  1635,  Dec  22, Dec?  and  1635?  p. 217. 
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After  this  there  was  no  open  strife  betv/^een  the  two 
branches  of  the  government  for  some  years.   During  the  strug- 
gle between  the  king  and  Parliament  in  England  the  Royalist 
party  in  Virginia,  led  by  the  courtier  Berkley,  seemed  to 
represent  the  interests  of  the  entire  colony.   As  soon,  how- 
ever, as  Berkley  had  surrendered  to  the  commissioners  of 
Parliament  in  1650,  it  was  found  that  the  majority  of  the 
colonists  were  in  sympathy  with  Parliament  and  opposed  to 
both  the  king  and  Governor,   This  popular  party  was  raised 
to  power  by  the  commissioners,  and  an  agreement  made  with 
them  which  was  so  favorable  to  the  colonists  that  it  has 
been  likened  to  a  compact  between  equals.   The  executive  was 
made  entirely  subordinate  to  and  dependent  on  the  Assembly 
by  the  transference  to  the  latter  body  of  the  right  of  elect- 
ing all  officers,  including  the  Governor  and  council.   It 
was  the  desire  on  the  part  of  the  executive,  to  regain  the 
independence  and  supremacy  thus  lost,  that  led  to  the  sig- 
nificant contest  for  sovereignty  v/ithin  the  colony  which  oc- 
curred in  1653,   In  Ilarch  of  that  year,  before  the  Assembly 
had  adjourned,  the  Governor  and  council  declared  it  dissolv- 
ed, and  issued  an  order  to  the  s-oeaker  to  dismiss  the  bur- 
ID 
gesses.    The  Assembly  immediately  answered  this  manifesto 

by  a  declaration  that  the  action  of  the  Governor  was  unlaw- 
(1)   Henning,  I,  497  and  499. 


76 

ful,  and  demanded  that  his  order  be  revoked.   An  oath  of  se- 
crecy was  then  prescribed  to  be  taken  by  all  members  of  the 
House.   The  demand  of  the  House  was  allowed  by  the  CrOvernor  ,who  , 
however,  proposed  to  refer  to  the  Lord  Protector  of  England 
the  question  as  to  the  legality  of  the  course  he  had  taken. 
This  brought  the  whole  matter  to  an  issue  at  once.   For  the 
colonists  saw,  as  the  colonists  of  Massachusetts  had  already 
seen,  that  the  reference  of  such  questions  to  England  for 
decision  must  be  in  the  end  inimical  to  their  privileges, 
and  that  if  the  contest  could  be  confined  within  the  colony 
they  v/ere.  sure  to  v/in  .   The  burgesses  accordingly  framed  a 
resolution  declaring  that  they  were  not  dissoluble  by  any 
power  in  Virginia  but  their  ovm.   To  demonstrate  their  su- 
premacy they  deposed  the  Governor  and  Council  and  then  re- 
elected them,  and  issued  an  order  to  the  sheriff  of  James 
county  and  the  sergeant-at-arms  of  the  House  requiring  them 
not  to  execute  any  warrant,  order,  or  command  unless  signed 
by  the  Speaker  of  the  House, 

A  more  complete  triiomph  of  a  legislature  over  an  ex- 
ecutive body  it  would  be  difficult  to  find.   Though  the  ex- 
ecutive department  was  restored  to  its  former  independent 
position  at  the  Restoration,  this  struggle  illustrates  as 
clearly  as  any  thing  could  »   how  keenly  the  colcnists  were 
alive  to  the  danger  which  threatened  their  rights  from  a 
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Governor  supported  by  and  in  sympathy  with  the  English  gov- 
ernment.  They  realized  that  it  was  only  through  the  admin- 
istration of  such  an  executive  that  they  could  be  disturbed 
in  the  enjoyment  that  right  of  self-government,  so  dear  to 
eve'ry  Englishman. 

In  tracing  the  struggle  b^stvreen  the  Governor  and 
General  Court  in  New  England,  consideration  must  be  taken  of 
the  fact  that  the  two  departments  there  rested  on  the  same 
basis,  or,  in  other  words,  were  co-ordinate,  a  fact  which  is 
not  true  of  either  Virginia  or  I^'iaryland.   This  is  seen  in  the 
fact  that  in  the  two  colonies  last  mentioned  the  executive 
officers  were  appointed  and  commissioned  from  England,  v/^hile 

the  legislative  assemblies,  not  being  provided  for  in  the 

(1) 
charters,   wex*e  elected  and  organized  by  the  colonists  and 

controlled  by  the  Governors.   In  Massachusetts,  on  the  other 
hand,  Assembly  and  Governor  wore  both  appointed  by  and  re- 
sponsible to  the  same  source,  the  colonists;  and  the  Assem- 
bly had  in  theory,  through  the  expansion  of  the  Company  inta 
the  Commonwealth,  as  complete  a  constitution  in  the  charter 
as  the  executive  department.   This  relation  of  the  two  de- 
partments in  Massachusetts  to  each  other  and  to  their  con- 
stitutional source  affected  very  materially  the  position 


(1)   In  a  general  way  the  Assembly  in  Maryland  was  authoriz- 
ed in  the  charter;  but  as  already  stated  the  mode  of  its 
constitution  was  not  provided. 
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they  assxamed  in  the  colony. 

The  details  of  the  early  struggle  betv/een  Governor 
and  General  Court  in  Massachusetts  are  obscure,  yet  enough 
is  known  to  fix  its  general  character.   It  was  a  struggle 
on  the  part  of  the  Governor  and  assistants  to  maintain  their 
position  against  the  aggression  of  the  popular  body.   The 
first  Governor  represented  largely  the  idea  of  concentrated 
power.   He  vms  chosen  by  the  Council;  he  coiild  call  meetings 
of  the  Assembly,  in  v/hich  he  had  a  seat,  and  over  the  ac- 
tions of  which  he  had  a  practical  veto;  and,  with  his  Coun- 

(1) 
cil,  he  could  levy  taxes,  make  and  enforce  laws.   Very  soon 

however,  the  freemen  began  to  grow  jealous  of  tiiis  power  and 

to  encroach  upon  it.   The  first  move  v^as  in  1632,  when  it 

was  enacted  by  the  General  Court  that  the  Govornor  should  be 

(2) 
elected  by  the  whole  body  of  freemen.   Two  years  later  the 

law  making  and  taxing  power  was  given  exclusively  to  the 

General  Court,  v/ith  the  provision  that  that  body  could  not 

(3) 
be  dissolved  without  its  own  consent.   In  1639,  the  independ- 
ence of  the  Court  vms  still  further  assured  by  an  act  ena- 
bling it  to  meet  at  regular  intervals  even  should  the  Govern- 
or fail  to  issue  the  suinmons.   Only  once,  in  1645,  did  a  Gov- 
ernor attempt  to  exercise  the  power  of  dissolving  the  Gener- 
al Court,  and  he  was  then  defeated,  the  Court  simply  refus- 

(1)   Records  of  Mass. Bay,  I, p. 79.    (2)   Records  I,  p. 95. 
(3)   Records  I,  p. 118. 
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ing  to  obey  and  the  Governor  having;  no  means  to  enforce  his 

(1) 
commands. 

The  question  as  to  the  part  which  the  Governor  and  Coun- 
cil should  play  in  the  deliberations  of  the  General  Court 
v/as  a  prolific  source  of  dispute.   It  does  not  appear  that 
the  Governor  personally  ever  possessed  the  right  of  veto  on 
the  acts  of  the  Court.   His  power  during  the  early  years  of 
the  colony  was  due  largely  to  the  personal  influence  which 
he,  as  the  most  important  officer  in  the  colony,  surrounded 
and  supported  by  the  smaller  court  or  council  of  assistants, 
by  whom  he  was  elected,  could  assert  over  the  irregular  and 
unorganized  body  of  freemen.   But  after  it  had  become  allow- 
able for  the  freemen  to  send  deputies  to  represent  them  at 
the  General  Court  it  was  enacted  that,  while  both  magis- 
trates and  deputies  should  sit  together  in  one  body,  every 

law  must  receive  the  assent  of  magistrates  and  deputies  sep- 

(2) 
arately.   This  was  in  1636,   In  1641,  the  Governor  was  giv- 

en  a  casting  vote  in  case  of  a  tie  in  the  General  Court, 

This  v;as  doubtless  to  obviate  the  difficulty  arising  from 

the  svstem  of  arbitration  provided  in  the  law  of  1636  for 

(3) 
cases  of  disagreement  between  the  deputies  and  magistrates. 

When _the  _deput  ies  and  _in2_gis trates  _were  _or^ani_zed  _in  _se£arat^e 

(1)   Records  III.,  p. 27,        (2)   Records  I.,  p. 170. 
(3)  Laws  D-P,and  S.,p.S8.  "And  for  want  of  such  accord  •  •  • 
the  cause  shall  be  suspended; and  if  either  party  think  it  so 
material,  there  shall  be  forthwith  a  committee  chosen  to 
elect  an  ;impire  who  together  shall  have  po\ver  to  hear  and  de- 
termine the  cause  in  question." 
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houses,  an  absolute  equality  as  x-egards  legislative  power 

was  established,  between  them, 

Thiis ,    frori  possei^sing  an  almost    complete   conti'ol 

over  the  meetings  of  the  Court  and  the  making  of  laws,  the 

Governor  and  his  Council  were  restricted. on  the  legislative 

side,  to  the  fvinctions  of  one  coordinate  member  of  the  law- 

malcing  body  v/ith  no  control  whatever  over  the  other  member. 

Evon  this  position  was  threatened  in  1645  by  the  appointment 

of  a  committee  to  consider  some  way  by  which  the  nerative 

"(1) 
vote  exercised  by  the  magistrates  might  be  tempered.    And 

in  1641,  e.ven  the  judicial  prerogatives  of  the  Governor  v/as 
intrenched  upon  by  the  passage  of  an  act  which  transferred 
the  pardoning  power  from  the  Governor  to  the  General  Court, 

But  these  changes  had  not  been  yielded  without  a 
struggle.   There  was  an  almost  constant  friction  betv/-ecn  the 
magistrates  and  the  more  democratically  inclined  of  the  col- 
onists.  In  1632,  Governor  Y/inthrop  was  formally  charged 
with  having  exceeded  the  limits  of  his  power,  which,  it  was 
held,  v:as  not  different  from  that  of  any  of  the  assistants, 
except  in  that  he  could  call  meetings  of  the  General  Court, 
Winthrop ,  on  the  other  hand,  contended  that  the  office  of 
Governor  entitled  him  to  all  the  powers  and  privileges  that 

belonged  to  a  Governor  according  to  the  common  law  or  had 

(1) 
b^een  c_onf erred  by  statute,   Kis  accuser  then  cited  seven 

(1)   Records,  III, p. 11.   (2)   Winthrop , "Hist, Hew  Eng. I , p. 99. 
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cases  in  which  he  was  charged  v;ith  exceeding  his  authority, 

the  chief  of  which  were:  removing  the  ordnance  and  erecting 

a  fort  at  Boston;  illegally  granting  licences  for  trade  and 

settlement;  attempting  to  alter  sentences  passed  by  the 

(1) 
Court,    These  charges  were  all  admitted  and  explained, or 

refuted  to  the  satisfaction  of  the  Court  and  the  matter  al- 
lowed to  drop. 

Jealousy  between  the  tvfo   branches  continued,  howeveij 

and  became  even  more  pronounced  after  the  separation  of  the 

(2) 
General  Court  into  two  houses.    In  1644,  an  act  was  passed 

by  the  lower  house,  the  object  of  which  was  to  practically 

destroy  the  influence  of  the  Governor^  and  the  result  of 

which  would  have  been  to  seriously  cripple  the  executive  pov;- 

er  by  placing  it  in  commission.   It  provided  for  the  appoint 

ment  of  seven  magistrates  and  three  deputies  v/ho  were  to 

have  full  charge  of  the  government  of  the  colony  during  the 

(3) 
intervals  between  the  sessions  of  the  General  Court.    The 

upper  house  rejected  this  measure  on  the  ground  that  it  tend- 

(4) 
ed  to  overthrow  the  foundation  of  the  colonial  government. 

(1)  V/inthrop  -  Hist,  of  New  England",  I,  p. 102.  Considera- 
ble passion  was  displayed  by  both  parties  on  this  as  on  oth- 
er occasions. 

(2)  Y/lion  the  question  of  sending  Deputies  to  the  Court  v/as 
first  proposed,  Winthrop  treated  the  question  as  in  his  pov/- 
er  to  settle;  he  proposed  that,  at  the  Court's  order,  he  would 
call  meetings  of  Deputies  to  revise  the  old  laws,  but  that 
they  could  not  mafce  new  laws.  Winthi'op,  1,153. 

(3)  Winthrop,  II,  p. 205 

(4)  Winthrop  II,  251  -  Records,  II,  91. 
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At  the  next  session  of  the  Court,  the  matter  was  referred  to 

the  Elders  for  decision,  and,  the  Elders  naturally  siding 

with  tlie  magisterial  body,  the  result  was  a  complete  vindi- 

(1) 
cation  of  the  Governor's  position. 

The  next  year,  1645,  a  dispute  of  graver  import 

arose  regarding  the  magistrates'  aiithority.   The  magistrates 

undertook  to  interfere  in  a  local  dispute  over  a  contested 

election  and  to  settle  the  matter  temporarily,  pending  the 

(2) 
next  meeting  of  the  Court.    Their  riglit  to  do  this  was  hot- 
ly denied;  some  of  the  inhabitants  asserted  that  they   v/'ould 

die  at  the  sv/ord's  point  if  they  had  not  the  right  to  choose 

(3) 
their  OT,m  officers.    This  incident  gave  occasion  for  a  gen- 
eral outburst  of  indignation  and  discontent  at  the  magiste- 
rial system  of  administration,  Winthrop,  the  Deputy- Governor, 

(4) 
being  especially  obnoxious  to  the  extreme  democratic  party. 

(1)  The  magistrates  contended  that  only  the  freemen  in  court 
of  election  had  the  right  to  create  general  officers;  and 
that  in  the  coiimiission,  four  of  the  magistrates  were  not 
mentioned.   The  Deputies  held  that  the  Governor  and  assist- 
ants had  no  power  out  of  court  but  v/^hat  was  given  by  the 
Court;  the  magistrates  answered  that  they  had  pov/ers  of  gov- 
ernment before  they  had  any  written  laws  or  had  kept  coiirt , 
and  that  "to  make  a  man  governor  over  a  peoT^le,  gives  him  by 
necessary  consequence  the  power  to  govern  that  people";  they 
held  that  they  were  a  standing  council  by  election  and  hence 
empovfered  to  act  in  absence  of  the  Coiirt .   The  Deputies  then 
changed  the  object  of  the  Committee,  limiting  it  to  war  pow- 
ers alone,  and  included  in  it  the  rest  of  the  magistrates. 
But  the  latter  refused  to  recognize  any  cominittee  whatever. 
Winthrop.  II, pp. 205- 6. 

[2)  Winthrop  II,  p. 271.  (3)   Winthrop  II,  p. 272. 
(4)   Winthrop  -  II,  275-277  -  Winthrop  was  not  openly  charg- 
ed, but  being  plainly  the  one  aimed  at,  he  refused  to  sit 

(over) 
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But  at  a  hearing  in  the  General  Court  he  was   cleared  of  the 
charges  brought  against  him.   In  his  speech  before  the  Court 
he  stated  clearly  the  basis  on  v/liich  he  thought  the  magiste- 
rial power  rested:  "The  great  questions  that  have  troubled 
this  country  are  about  the  authority  of  the  magistrates  and 
the  liberty  of  the  people.   It  is  you  who  have  called  us  to 

this  office,  and  being  called  by  you  v/g  have  our  authority 

(1) 
from  God  in  way  of  an  ordinance." 

In  Marjz-land,  the  earliest  complete  records  of  the 

Assembly  reveal  a  dis];ute  between  the  Governor  and  freemen 

on  no  less  a  fundataental  question  than  the  initiation  of 

(2) 
legislation.    The  freemen  asserted  and  the  Governor  denied 

in  his  official  place  until  he  had  been  cleared  of  all  sus- 
picion. 

(1)  V/inthrop  II,  p.  280  -  continuing,  he  said  that  magis- 
trates were  subject  to  the  same  passions  as  other  men,  and 
advised  all  to  exercise  more  forbearance.   There  seems  to 
have  been  a  general  feeling  and  fear  that  the  magistrate  in- 
tended to  set  up  an  arbitrary  government  of  unlimited  power. 
Perhaps  this  was  not  without  some  real  foundation.   The  Gov- 
ernors tried  to  assume  some  degree  of  dignity  and  state,  and 
v/ere  attended  on  public  occasions  by  sergeants  bearing  hal- 
berds.  In  1637,  these  sergeants  refused  to  perform  this 
task  longer,  saying  that  they  had  done  it  voluntarily,  and 
figrt  out  of  respect  to  the  person  of  the  Governor,  not  his 
office.   The  Governor  replied  that  the  place  drowns  the  per- 
son" and  that  an  honor  once  conferred  on  the  office  cannot 
be  v/ithdravm  without  contempt  and  injury.   Some  of  the  towns 
offered  to  furnish  men  to  bear  the  halberds,  but  the  Governor 

refused  and  assigned  the  duty  to  two  of  his  own  servants. 
Winthrop  I,  p. 268. 

(2)  Archives  of  Maryland  -  Assembly  proceedings , pp. 2,8  - 
This  v/as  the  first  Asseinbly  held  under  Calvert's  commission 
of  1637  -  A  meeting  was  held  in  1634,  but  practically  noth- 
ing in  known  of  its  proceedings  -  See  Chalmers,   "Annals", 
p. 210. 
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the  right  of  the  Assembly  to  initiate  laws.   So  far  as  the 
contest  was  between  these  two  parties,  the  freemen  were  vic- 
torious, for,  after  examining  the  Governor's  commission  as  to 
the  pov^ers  conferred,  it  was  agreed  to  prepare  a  body  of 
laws  to  be  passed  and  sent  to  the  proprietor  foi*  confirma- 
tion.  A  committee  of  five  v/as  appointed  for  the  purpose  of 

(1) 
drav/ins  up  such  acts.    But  the   Governor's  position  was 

more  in  keeping  vath  the  strict  letter  of  the  law,  for,  in 
his  conanission,  the  instructions  were  that  he  should  call  an 
Assembly  on  the  twenty-fifth  of  January  follov/ing,  and  lay 
before  it  the  body  of  laws  transmitted  by  the  Proprietor  for 
the  approval  of  the  freemen;  nothing  is  here  said  about  the 
Assembly's  right  to  initiate  legislation.   But  it  is  thus 
specifically  stated  that  after  this  first  Assemblj'^  has  been 
dissolved  the  Governor  may  at  his  discretion  call  other  As- 
semblies for  the  purpose  of  preparing  laws  which  were  to  be 

(2) 
sent  to  the  Proprietor  for  his  approval.    It  would  seem, 

from  this  omission  of  the  initiative  in  the  first  case  and 

its  express  mention  immediately  after  in  the  second  case, 

that  it  v/as  not  intended  that_the  first  Assembly _should  ex-_ 
ri)~~~Archives~of  IM 7 "Assembly  ~~pp  "8 ^10  "11,20. 
(2)   Archives  of  Mary  land.  Assembly  proceeding's,  pp.  2,8, 
This  v/as  the  first  assembly  held  under  Calvert's  Commission 
of  1637.   Ameeting  was  held  in  1634,  but  practically  noth- 
ing is  known  of  its  proceedings.   See  Chalmers,  "Annals" 
p.  210. 
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ercise  it.   The  Proprietor's  object  in  this  was,  doubtless, 
to  establish  a  procedent  in  favor  of  his  ovirn  right  to  pro- 
pose measures,  and  to  have  a  body  of  laws  of  his  own  choos- 

(1) 
ing  adopted  before  the  freemen  could  take  action.    And  how- 
ever unimportant  the  matter  may  appear  from  a  practical 
point  of  viev;,  it  must  be  taken  as  the  first  step  in  that 
long  and  jealous  contention  betv/een  the  freemen  and  the  ex- 
ecutive on  matters  of  legislation.   The  strife  begun  here 
continued  throughout  the  century,  in  spite  of  the  fact  that 

the  Proprietor  v;as  doing  his  utmost  for  the  good  of  the  col- 
(2)    . 

ony. 

The  Governor  in  the  Colony  being  the  appointee  of 
the  Proprietor,  to  whom  alone  h.e  was  res].onsible ,  could  not 
be  affected  by  the  attempt  of  the  Assembly  to  limit  his  pow- 
er.  Attempts  to  circumscribe  his  authority  were,  neverthe- 
less, persistently  made.   In  1040,  the  Governor  freely  exer- 
cised his  right  to  prorogue  the  Assembly  from  year  to  year, 
thus  preventing  yearly  election  of  deputies.   It  v/as  on  this 
point  that  the  freemen  made  their  most  determined  attack. 
They  began  at  the  next  Assembly  after  the  above  event  by  en- 
acting a  lav;  that  the  House  of  Assembly  should  not  be  ad- 
journed, or  prorogued, but  by  its  own  consent.   They  then  ap- 


(1)   Commission  to  Gov. Calvert.   Archives,  Council  p. 51.  In 
the  Cotiimission  it  is  stated  that  all  laws  made  previously 
are  to  be  void  v;ithout  exception.   This  refers  to  some  acts 
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(1) 
pointed  a  time  for  their  next  session.    But  the  Governor 

continued  to  possess  and  exercise  full  control  over  the 
meeting  of  the  Assembly  as  v;ell  as  the  niunber  of  burgesses 
entitled  to  sit  in  it.   After  the  Restoration,  this  prerog- 
ative came  to  be  one  of  the  chief  grievances  of  the  colo- 
nists and  repeated  attempts  were  made  to  abolish  or  limit 

(2) 
it.    But  though  numerous  laws  v/ere  passed  fixing  regular 

times  of  meeting  and  the  number  of  burgesses  entitled  to  be 

sent  from  each  locality,  the  Proprietor  refused  to  confirm 

(3) 
any  of  them. 

There  was  a  great  deal  of  contention  between  Propri- 
etor and  Assembly  over  the  right  of  one  to  reject  lav;s  adop- 
ted by  the  other.   In  1647,  the  Assembly  declared  certain 
lav/s  illegal  because  not  passed  by  a  competent  authority; 

the  Governor  asserted  that  the  body  which  passed  them  was 

(4) 
competent,  and  proclaimed  that  he  would  uphold  them.    On  the 

other  hand,  the  Assembly  in  1549,  refused  its  assent  to  a 

passed  in  the  Assembly  of  1634. 

(2)   Archives,  Assembly,  pp.  239,264  -  Council,  p. 215. 

(1)  Archives,  Assembly,  pp.  117,121,131. 

(2)  Archives,  Assembly,  I,  259;  III,  pp. 60 ,416 ,456 ,463 ,475. 

(3)  In  1678,  when  an  attempt  of  this  kind  was  made  to  fix 
regular  meetings  of  the  Assembly,  the  Proprietor  declared 
that  ho  was  "resolved  never  to  part  with  those  powers  my 
Charter  gives  me." 

(4)  Assembly  I,  pp.  220,264  -  Letters  of  the  Assembly  to 
the  Proprietor  -  The  colonists  here  claim  that  the  Assembly 
in  which  the  laws  were  passed  was  called  by  Hill  who  preten- 
ded to  be  Governor  but  v;as  not  commissioned,  that  this  As- 
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nijmber  of  acts  prepared  and  transmitted  by  the  Proprietor. 
This  artnised  the  indignation  of  Lord  Baltimore  and.  called 
from  him  a  reprimand  in  which  he  vigorously  resents  the  pre- 
sumption of  the  freemen  and  asserts  his  claim  to  royal  ju- 
risdiction similar  to  that  of  the  Bishop  of  Durham;  "We  are 
satisfied  by  learned  counsel  here  that  the  Bishop  of  Durham 

before  Henry  VIII.  had  and  exercised  all  royal  jurisdiction 

(1) 
within  the  said  bishopric  or  county  palatine." 

The  efforts  of  the  freemen  to  establish  their  liber- 
ty were,  however,  successful  at  last,  and  in  1650,  important 
limitations  were  made  on  the  extraordinary  power  of  the  ex- 
ecutive.  A  law  was  passed  and  assented  to  by  the  Proprietor 

providing  that  no  tax  of  any  kind  v/hatsoever  should  be  laid 

(2) 
on  the  colonists  without  their  consent.    The  war  pov/er  of 

the  Governor  was  curtailed  by  the  provision  that  freemen 
should  not  be  compelled  to  engage  in  or  support  any  war  out- 
side the  limits  of  the  province,  and  that  martial  law  should 

be  declared  onlv  in  time  of  war  or  insurrection  and  then  on- 

(3) 
ly  within  the  camp  or  garrison.    And  though  these  acts  werci, 

in  accordance  with  the  usual  custom,  at  first  enacted  for 

only  a  limited  term  of  years, they  were  repeatedly  confirmed, 

sembly  was  continued  by  Leonard  Calvert  without  the  issuing 
of  new  suinmons ,  that  Calvert  imprisoned  all  those  who  had 
rebelled  against  him, and  that  among  this  number  were  the 
"whole  House  of  Commons,  two  or  three  only  excepted. "The  next 
Assembly  held  after  the  Hill  Assembly,  in  1647 , had  made  a 
protest  against  the  laws,  signed  by  nearly  every  member,  p. 
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(1) 
and,  in  1676,  reenacted  as  "perpetual "laws. 

There  can  be  no  doubt  but  that  Lord  Baltimore  had  at 
heart  the  v/elfare  of  his  province.   But,  at  the  same  time 
that  he  did  all  in  his  power  to  advance  its  interests,  he 
v/as  always  careful  to  see  that  his  own  rights  and  preroga- 
tives were  not  jeopardized.   He  was  ever  on  the  alert  to  re- 
sent any  act  V/'hich  might  detract  from  his  titles  or  juris- 
diction.  When  the  freemen  passed  a  resolLition  recognizing 
and  confirming  the  rights  and  title  of  the  Proprietor  to  the 
province,  Baltimore  replied  with  spirit,  that  his  right  was 
not  in  need  of  any  confirmation  by  the  Assembly,  yet,  he  was 

surprised  that  any  freeman  should  have  voted  against  such  an 

(2) 
act.    Pie  rejected  the  laws  passed  by  Governor  Green,  be- 
cause the  oath  had  not  been  taken  "without  exception"  in 

(3) 
precisely  the  language  stipulated.    It  should  not,  however, 

be  concluded  that  these  acts  were  the  result  of  any  petty 
desire  of  the  Proprietor  to  tyrannize  over  the  province. 
They  were  rather  due  to  the  fact  that  Baltimore  was  a  cour- 
tier, under  the  influence  of  English  royal  ideas,  dominated 

220.   Thr  letter  of  the  Assembly  and  the  answer  of  Baltimore 
furnish   good  illustrations  of  the  jealousy  and  distrust  ex- 
isting, 

(1)  Archives,  Assembly,  p. 264.    (2)   Archives,  Assembly,!, 
p. 302.   (3)   Archives,  Assembly,  I,  p. 302. 

(1)  Chalmers,  p. 219  says  "the  year  1650  is  memorable  in  the 
history  of  Maryland  for  the  final  establishment  of  that  con- 
stitution which  has  continued  to  the  present  time." 

(2)  Archives,  Assembly , I ,p. 244.    (3)  Archives  Assembly , I ,313. 
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by  Eng;lish  principles  of  jurisprudence  and  administration, 
and  accustomed  to  the'  exercise  of  the  prerogative,.   Under 
these  circi-UTistances  it  vvas  not  only  natural  but  inevitable 
that  he  should  desire  to  uphold  his  prerogatives  and  assert 
his  system  of  administration  in  the  colony.   liis  jealousy  of 
anything  that  detracted  from  his  rights  and  titles,  his  ab- 
solute refusal  to  grant  a  permanent  and  definite  constitii- 
tion  for  the  Assembly,  are  only  evidences  of  a  wide  differ- 
ence beti.veen  his  conception  of  a  province  and  provincial 
administration  and  the  freeman's  conception  of  a  colonj''  and 
colonial  institutions. 

This  difference  v/ill  explain  the  ease  with  v/hich  the 
revolution  of  1659-60  was  accomplished  by  the  freemen  and 
the  promptness  with  which  it  was  suppressed  by  the  Propri- 
etor,  Moved,  without  doubt,  by  the  example  set  in  Virginia, 
the  burgesses,  led  by  Governor  Fendall,  rapidly  put  into  ex- 
ecution a  plan  to  change  the  province  into  a  commonwealth  in 

which  the  voice  of  the  representatives  of  the  freemen,  rath- 
ID 
er  than  the  deputy  of  the  Proprietor,  should  be  paramoimt. 

The  House  of  Burgesses  declared  that  it  was  not  dependent 

upon  any  other  power  whatever,  and  refused  to  pei-mit  the 

Governor  and  Council  to  sit  as  an  upper  House.   The  e-:ecu- 

tive  was  made  dependent  upon  the  Assembly  by  the  Governor's 

(1)   Archives,  Council,  p. 387. 
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surrender  of  his  commission  and  his  acceptance  of  a  new  one 
issued  by  the  Assembly,   Governor  Fendall  gave  up  his  posi- 
tion as  Governor  and  consented  to  sit  in  the  House  of  Bur- 
gesses in  conjunction  with  the  Sneaker,  with  a  double  or 

(1) 
casting  vote  as  representing  the  Proprietor,    Thus,  by  an 

almost  spontaneous  assertion  of  power,  the  administration  of 

the  colony  was  entirely  changed.   There  seems  to  be  some 

doubt  among  historians  as  to  the  character  of  Pendall ,  and 

as  to  v/hether  the  trouble  was  incited  by  him  or  arose  from 

(2) 
patriotic  motives  among  the  burgesses.    But  whichever  is 

the  correct  view,  the  fact  remains  that  the  movement  receiv- 
ed a  strong  popular  support,  and  the  conclusion  is  not  dif- 
ficult to  reach.   The  incident  shows  how  strong  v/as  the  op- 
position to  Baltimore's  system  of  administration.   And 
though  the  movement  was  promptly  checked  by  the  Proprietor 
at  the  Restoration  and  the  earlier  systeim  reestablished,  it  is 
proof  that  the  colonists  were  ready  to  sieze  the  first  fa- 
vorable opportunity  to  assert  their  independence  and  to  re- 
duce the  executive  to  a  position  of  secondary  importance. 


(1)  Archives,  Assembly,  I,  pp.  384,390. 

(2)  Pendall,  though  appointed  by  the  Proprietor,  was  a  col- 
onist who  had  previously  been  engaged  in  opposition  to  the 
Proprietor's  authority.   See  Bancroft,  I,  p.  263  -  Mcf'ahon, 
p. 212.   The  action  of  Fendall  in  consenting  to  sit  in  the 
House  of  Burgesses  and  accepting  a  new   commission  from  them, 
goes  to  support  McMahon's  view. 
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The  results  of  this  investigation  may  be  briefly 
summarized.   If  the  facts  here  set  forth  have  been  correctly 
apprehended  they  go  to  show:   1,  -  That  the  governments  pro- 
vided for  in  the  charters  were  chiefly  executive  in  charac- 
ter,  2.  -  That  there  was  practically  no  attempt  at  a  sepa- 
ration of  powers  in  those  documents.   3.  -  That  there  was, 
during  this  period,  a  spontaneous  outburst  of  feeling  on  the 
part  of  the  colonists  against  government  by  executive  pre- 
rogative and  in  favor  of  popular  privileges.   4.  -  That  to 
check  this  popular  tendency  the  English  Government  had  re- 
course to  the  appointment  of  standing  commissions  and  boards 
with  full  power  to  control  the  colonies  and  revoke  their 
charters,  and  establish  Governors -general  over  all  the  col- 
onies,  5.  -  But  that  this  movement  had  resulted  prior  to 
1660  in  placing  nimierous  constitutional  checks  on  the  pre- 
rogatives of  the  Governors. 
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